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THE NEED FOR AN INTERNATIONAL LEGISLATIVE 
DRAFTING BUREAU 


By C. WILFRED JENKS 
Legal Adviser of the International Labor Office 


The next few years are likely to be of critical importance in the develop- 
ment of the technique of international legislation by means of multipartite 
agreements. The interruption of the normal rhythm of international legis- 
lative activity by the war, the need to revise a substantial proportion of the 
principal existing multipartite legislative instruments in the light of the new 
conditions precipitated by the war, and the wide range of problems not dealt 
with in such instruments hitherto which have now been thrust into the 
foreground, will combine to produce an intensification of international 
legislative activity comparable to that of the years immediately following the 
first world war. The first steps are already being taken by the formulation 
of plans for a wide range of new international organisations, and when the 
necessary constituent instruments have been framed the whole of the existing 
corpus of international legislation is likely to be progressively reconsidered 
over a period of years. 

It is now also fully apparent that no supra-national legislative authority 
will be created, even on a regional basis, during any period which it would at 
present be profitable to consider. Except insofar as some of the powers to 
take action for the maintenance of peace and security to be vested in the 
Security Council of the proposed general international organisation may be 
legislative in their effect, the multipartite instrument will continue to be the 
only method of international legislation available to the world community. 
It will in any case remain the normal method of international legislative 
action concerning the economic and social problems of modern civilisation. 
Though some of the more important of these problems will, if present expec- 
tations are fulfilled, be dealt with to an increasing extent by administrative 
action organised or coérdinated by the new international economic organisa- 
tions now being created, the volume of international legislation dealing with 
such matters is likely to continue to grow rapidly. 

It has therefore become a matter of urgent importance to appraise the ex- 
tent to which the technique of international legislation by means of the multi- 
partite instrument as practised hitherto has operated satisfactorily and to 
explore ways and means of evolving from this technique an international 
legislative process corresponding to modern requirements. A full discussion 
of the subject would require a substantial volume, and the scope of the pres- 
ent paper is therefore confined to an indication of some of the reasons for 
thinking that the establishment of an International Legislative Drafting 
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Bureau would be a useful step in the right direction and an outline of some of 
the more technical functions which such a Bureau might discharge. Such a 
Bureau would be an international equivalent for the Parliamentary Counsel’s 
Office in the United Kingdom! and the legislative reference and drafting 
services which have been developed in the United States and might be 
appropriately described as the International Parliamentary Counsel’s Office. 

In order to see in its true perspective the possible réle of such an Office, 
it is necessary to summarise briefly the relevant experience of the inter-war 
period. 

It would be foolish to underestimate the importance of what was achieved 
by means of the multipartite instrument during the inter-war period, and 
any failure to grasp the significance of this achievement is the more inexcusa- 
ble as Judge Manley O. Hudson’s invaluable volumes, International Legisla- 
tion, have made the legislative output of the period so conveniently accessi- 
ble. It was perhaps in the fields of transport and of labor that the greatest 
progress was made. Postal communications, telecommunications, aerial 
and maritime navigation and road, rail, and river transport were all dealt 
with in considerable detail in instruments many of which are, or have at some 
time been, in force for large numbers of States. The International Labor 
Code, 1939, which is a systematic presentation of the Conventions and 
Recommendations adopted during the inter-war period by the International 
Labor Conference, constitutes a comprehensive code of general labor stand- 
ards. No other field has been so fully tilled, but the general range of inter- 
national legislative activity has been extremely wide and has included the 
unification of commercial law, customs formalities, international sanitary 
regulations, the protection of literary, artistic, and industrial property, the 
control of the production and marketing of various commodities, the control 
of the drug traffic, the suppression of the white slave traffic, international 
codperation in the repression of crime, and a host of such subjects. 

Any facile optimism regarding the international legislative achievement of 
the inter-war period has, however, been rendered nugatory by our transpar- 
ent failure during that period to legislate effectively on an international 
basis regarding the most critical economic and social problems of the time. 
It was in the highly technical field of transport that the gaps were the least 
serious. The International Labor Code, though one of the conspicuous 
achievements of the period, fell far short of what was required. Many of 
the instruments regarding economic and financial matters negotiated during 
the period must be accounted as having been failures. These failures re- 
sulted in part from failures in economic and financial policy which were in- 
evitably reflected in the substantive provisions included in instruments; they 


1 For explanation of this term see Sir Courtney Ilbert, Legislative Methods etc., cited below, 
p.174, note 4, at pp. 77-85. For a similar service in the United States see Frederic P. Lee, 
“The Office of the Legislative Counsel,” in Columbia Law Review, Vol. XXIX, No. 4 
(April, 1929), p. 379. 
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resulted in part from underlying political difficulties which no improvement 
in the technique of international legislation could have removed; but they 
were unquestionably accentuated by the weaknesses of the legislative tech- 
nique through which an effort was being made to create a body of world 
law regulating economic and social problems. 

For it is idle to conceal the fact that the multipartite instrument is a very 
imperfect substitute for the existence of an international legislative process 
of the same character as the legislative processes with which we are familiar 
in national life. As Sir Arnold McNair has pointed out,? 


the term “international legislation” is a metaphor, and the use of 
metaphors in an exact sense is nearly always a source of danger. The 
essence of “legislation” is that it binds all persons subject to the juris- 
diction of the body legislating whether they assent to it or not, whether 
their duly appointed representatives have assented to it or not. Inter- 
national legislation does not. It only binds parties who have duly 
signed the law-making treaty and, where necessary, as it usually is, 
have ratified it. 


Enthusiasts for the international legislative process by means of the multi- 
partite instrument may be inclined to take objection to Dr. MceNair’s words 
of caution, but as regards many law-making treaties of the inter-war period 
his words are an understatement rather than an overstatement of the weak- 
nesses of the present system. The requirement of ratification results in 
many laboriously negotiated instruments never coming into force, or only 


coming into force after such delay and between a group of parties so arbi- 
trary in composition that their value is greatly limited. It often happens 
that an instrument is brought into force only by allowing the parties to make 
reservations of so far-reaching a character that the instrument loses most of 
its value. The fact that instruments are binding only upon the parties and 
rarely include special provisions intended to counter this limitation upon 
their effectiveness, by securing their indirect application in relation to third 
States or protecting the parties against the consequences of their non-appli- 
cation by third States, is doubly disastrous in its consequences in that it 
both accentuates the difficulty of bringing instruments into force and places 
quickly reached limits upon their effectiveness once they are in force for cer- 
tain parties. The traditional conception of international instruments as 
creating relations between States alone is a fertile source of difficulties; it 
emphasises the difficulties of participation in certain instruments for States 
in the national life of which the voluntary principle plays an important part 
and limits the extent to which the provisions of instruments enure directly to 
the benefit of the individuals in the interest of whom they are frequently 
intended. There is often no provision for any organized international super- 
vision over the application of the instrument, with the result that, such ap- 
plication being left entirely to the uncontrolled discretion of the parties, the 


719 Jowa Law Review (1934), p. 178. 
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degree of application actually secured is frequently very unsatisfactory. It 
is still by no means universal to include in important instruments provision 
for the reference to an international judicial body of disputes concerning 
their interpretation. Even when an instrument includes such a provision, 
the procedure for bringing matters relating to their interpretation before an 
international judicial body is almost invariably of such a character that few 
or no cases are brought, although there may be divergences of opinion of 
considerable importance as to the meaning of the instrument. The position 
as regards the termination and modification of instruments is in very many 
cases quite unsatisfactory. Where there is any provision for termination, 
that provision generally takes the form of a unilateral right of denunciation 
which the parties are entitled to exercise at their uncontrolled discretion, 
sometimes only after the expiry of a certain period, or more rarely at certain 
intervals, but in some cases at any time right from the outset. It is becom- 
ing increasingly common to include in instruments some provision for their 
revision or modification, but many of these provisions imply little if any 
qualification of the unanimity principle and they are often indications of a 
recognition that modification may some day be necessary, rather than any- 
thing more precise or effective. 

Happily, these weaknesses are not so inherent in the technique of interna- 
tional legislation by means of the multipartite instrument as to make it 
impossible to eliminate them in large measure within the limits set by the 
nature of that technique. Many of them can be eliminated by the inclusion 
of appropriate provisions in instruments at the time when they are drafted. 
The tendency to include in instruments provisions designed to this end de- 
veloped considerably during the inter-war period but never became either as 
strong or as systematic as might reasonably have been desired. 

To substantiate this contention fully it would of course be necessary to 
write a volume; five striking illustrations, selected at random from among 
the many which might be given, will perhaps suffice to make clear the scope 
for improving the effectiveness of the technique of the multipartite instru- 
ment by the cumulative effect of a large number of minor refinements of 
treaty technique. 

The practice of allowing reservations of a far-reaching character deprived 
many of the instruments of the inter-war period of much of their value, but 
there was a marked tendency, in the case of instruments negotiated under the 
auspices of the League of Nations, to endeavour to expedite their acceptance 
by the inclusion of previsions designed to facilitate the acceptance of reser- 
vations by relaxing the ordinary rule of international law that an instrument 
cannot validly be accepted subject to a reservation unless the reservation is 
accepted by all the parties to the instrument.* This was sometimes done by 


* See David Hunter Miller, Reservations on Treaties, 1919; H. W. Malkin, “Reservations 
to Multilateral Treaties’’ in British Yearbook of International Law, Vol. VII (1926), pp. 141- 
162; Committee of Experts for the Progressive Codification of International Law, Report on 
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providing in an instrument for a right to make unilaterally reservations of 
specified types, or reservations regarding specified articles or matters, or even 
unlimited reservations; in other cases it was done by laying down in an in- 
strument some procedure for the acceptance of reservations dispensing with 
the necessity of obtaining the consent of all the parties to a reservation form- 
ulated by any one of them. In only one case, however, was any serious 
attempt made to devise adequate safeguards against an easy-going accept- 
ance of abusive reservations. The Protocol to the Convention for the 
Simplification of Customs Formalities of November 3, 1923, which em- 
powered the Council of the League of Nations to decide upon the admissi- 
bility of certain reservations after consulting the technical body to be ap- 
pointed by the Council under the Convention for the purpose of considering 
disputes concerning its application, contained the germ of an appropriate 
international technique for this purpose. The attribution of some such 
power to an appropriate international body should make it possible to dis- 
criminate between reservations the acceptance of which is reasonable and 
desirable and reservations which it is preferable to reject, either because 
ratification subject to them would present a balance of disadvantage or be- 
cause it is hoped that the instrument will in due course be ratified without 
reservation. This promising device was, however, never copied in the fol- 
lowing sixteen years of League experience. On the contrary a marked tend- 
ency developed to provide that reservations to which no party has taken 
objection within six months of being notified thereof should be regarded as 
accepted. Such a provision places a special onus on a State wishing to object 
to a reservation, and is liable to provoke reservations on a scale calculated 
to defeat the whole purpose of international legislative activity. 

Effective mutual supervision over the application of multipartite instru- 
ments presupposes the methodical collection of full information regarding 
the measures taken by the parties to fulfil their obligations. In recognition 
of this a number of instruments contain provisions whereby the parties under- 
take to communicate either to the other parties or to some international 
body the texts of all laws or regulations by which effect is given to the pro- 
visions of the instrument. As examples may be mentioned the International 
Slavery Convention of September 25, 1926, the Convention relating to the 
Treatment of Prisoners of War of July 27, 1929, and the instruments adopted 
by the 1930 and 1931 Conferences for the unification of the law relating to 
bills of exchange, promissory notes, and cheques. Other instruments, such 
as the Convention concerning the Safety of Life at Sea of May 31, 1929 and 
the Load Line Convention of July 5, 1930, provide for the communication 


the Admissibility of Reservations to General Conventions, in League of Nations Offcial 
Journal, 1927, p. 880; L. A. Podesta-Costa, Les reserves dans les traités internationauz, in 
Revue de droit international, Tome XXI (1938), pp. 1-52; William Sanders, ‘‘ Reservations to 
Multilateral Treaties Made in the Act of Ratification or Adherence,” in this JourNAL, Vol. 
33 (1939), pp. 488-499. 
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not only of the texts of laws and regulations but equally of all official reports 
regarding the application of the instrument which are not confidential in 
character. Unhappily, the majority of the instruments of the inter-war 
period do not contain even a provision requiring the parties to communicate 
the texts of the relevant laws and regulations. Such a provision is lacking in, 
for instance, the Conventions framed at the Brussels Conferences on Inter- 
national Maritime Law of 1924 and 1926, the Convention and Protocols 
regarding Certain Questions of Nationality Law of April 12, 1930, the Con- 
ventions framed at the European Conference on Road Traffic of 1931, the 
Sanitary Convention for Aerial Navigation of April 20, 1933, the Convention 
regarding the International Status of Refugees of October 28, 1933, and al- 
most all the Conventions adopted at the International Conferences of 
American States, to mention but a few of innumerable possible examples. 

The inclusion of a jurisdictional clause in international instruments is still 
far from universal. The absence of such a clause from instruments of a 
political or—at the other extreme—a highly technical character is perhaps 
not surprising, though even in such instruments it is frequently possible to 
provide that disputes in regard to their interpretation shall be settled by an 
appropriate political authority or technical organ. The absence of any 
jurisdictional clause from instruments which deal essentially with legal 
rights and duties, on the other hand, is particularly open to criticism, but 
is still common. The International Conventions regarding Industrial 
Property and Literary and Artistic Property, the instruments framed at the 
Brussels Conferences of 1924 and 1926 on the unification of maritime law, 
at the Geneva Conferences of 1930 and 1931 on the unification of laws con- 
cerning bills of exchange and cheques, and at the Geneva Conference of 1930 
on the unification of European river law, and the Warsaw and Rome Con- 
ventions of October 12, 1929 and May 29, 1933, respectively, on certain 
questions of private air law, are merely a selection of illustrations of such 
instruments which still do not contain any jurisdictional clause. The ab- 
sence of such a clause from instruments the whole object of which is to secure 
the unification of some branch of law is, clearly, likely to result in the work of 
unification accomplished with so much difficulty being undone by divergent 
national interpretations of the agreed text. 

The denunciation clauses contained in multipartite instruments frequently 
take a form which reduces to a minimum the element of obligation involved 
in the acceptance of the instrument. Though the right of denunciation is 
often limited so as to be exercisable only after the lapse of a prescribed 
period, calculated either from the first entry into force of the instrument or 
from its entry into force for the State desiring to denounce, this is by no 
means always the situation, even in the case of instruments which one in- 
stinctively thinks of as having been concluded for a considerable time. 
Thus all but two of the Hague Conventions of 1907 were from the outset 
subject to denunciation at any time, and the position is the same in the case 
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of the Brussels Conventions on questions of maritime law, the Warsaw and 
Rome Conventions on private air law, and the Convention and Protocols 
relating to nationality questions adopted at the First General Conference 
for the Codification of International Law. A hardly less extreme case is that 
of the Conventions for the introduction of Uniform Laws relating to Bills of 
Exchange and Cheques; in the case of these Conventions the right of denun- 
ciation will not normally accrue until after the lapse of two years, but in 
“urgent cases,’”—an expression which remains undefined,—they may be 
denounced even within the two-year period. Other conventions of the inter- 
war period which one would tend to regard as of permanent importance but 
which permit denunciation at any time, no fixed initial period of validity 
being prescribed, include the Convention on Traffic in Opium and Drugs 
February 19, 1925, the Convention on the Suppression of Counterfeiting 
Currency of April 20, 1929, and the Convention concerning the Use of Broad- 
casting in the Cause of Peace of September 23, 1936. The result is that 
treaty obligations by means of which an attempt is being made to build up a 
body of international law with the economic and social content necessary in 
the modern world are precarious in the extreme. Where an instrument is 
open to denunciation at any time after the expiry of the period at the end of 
which the parties first become entitled to denounce it, the position is, unless 
the main interest in the convention is concentrated within the period of its 
initial validity, only slightly better than that where it is subject to denun- 
ciation at any time from the outset. A much greater degree of stability can 
be secured in the obligations resulting from an instrument by the inclusion 
therein of what is known as a tacit reconduction clause. This is a clause to 
the effect that if an instrument is not denounced within a stated period from 
the date at which it becomes open to denunciation the obligations resulting 
from the instrument will remain operative for another fixed period of years 
and will only be subject to denunciation during limited periods on the expiry 
of successive intervals of prescribed but sometimes varying length. The 
device is not at all a new one. There are tacit reconduction clauses in the 
Hague Conventions on Private International Law of 1902 and such clauses 
were included in the Convention relative to the Establishment of an Inter- 
national Prise Court of October 18, 1907 and the Declaration of London con- 
cerning the Law of Naval War of February 26, 1909. The use of it is still 
however far from general even in the case of conventions of such a character 
that the inclusion of such a clause would seem to be obviously called for. 
There is no tacit reconduction clause in the Convention on Safety of Life at 
Sea of May 31, 1929 or the Load Line Convention of July 5, 1930. Very 
few of the conventions adopted under the auspices of the League of Nations 
contain a tacit reconduction clause. There is the equivalent of such a clause 
in the General Act for the Pacific Settlement of International Disputes of 
September 26, 1928, and there are tacit reconduction clauses in the three 
Veterinary Conventions of February 20, 1935. There is, however, no tacit 
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reconduction clause in any of the Conventions adopted at the Transit Con- 
ferences, or in the Slavery Convention of September 25, 1926, or the Conven- 
tion concerning Economic Statistics of December 14, 1928, or the Convention 
for limiting the Manufacture and Regulating the Distribution of Narcotic 
Drugs of July 13, 1931, or the Convention for the Suppression of the Illicit 
Traffic in Dangerous Drugs of June 26, 1936, or the Convention for Facilitat- 
ing the International Circulation of Films of an Educational Character of 
October 11, 1933. In the case of the international Labor Conventions, on 
the other hand, a tacit reconduction clause has been included in every con- 
vention adopted by the International Labor Conference since 1928; whenever 
a Convention of earlier date is revised (and there have been four such cases 
of revision so far) it is customary to include the tacit reconduction clause in 
the revised Convention. The existence of an appropriately defined and 
limited right of denunciation is of course indispensable in the absence of 
effective treaty revision machinery, but it cannot be too strongly empha- 
sised that reliance on a virtually unlimited right of denunciation as a means 
of avoiding excessive rigidity is an essentially anarchic expedient involving 
the substitution for an orderly process of change by a collective decision of 
the reservation to the parties of the right to take on their own behalf action 
the effect of which may be to terminate, so far as the denouncing party is 
concerned and in some cases in respect of all the parties, the existence of any 
international rules upon the subject matter of the instrument. 

The inclusion of revision clauses in instruments has now become relatively 
common, but it is still far from being a universal practice and many existing 
revision clauses are an apparent rather than a real step forward. A provi- 
sion which, like many of these clauses, merely declares that a given number of 
the parties may request the revision of the instrument at any time, or at 
fixed intervals, or after the instrument has been in force for a given number 
of years, is likely to remain no more than a theoretical acceptance of the 
principle of revision with little practical effect. In general, a revision clause 
cannot be considered satisfactory unless it fulfils the four following condi- 
tions: it should provide for a method of initiating revision proceedings which 
will work in practice without undue difficulty; it should place the parties 
under a definite obligation to participate in any such proceedings; it should, 
wherever possible, dispense with the need for formal ratifications of the re- 
vised instrument and qualify the unanimity rule, at any rate in respect of 
minor amendments; and it should define in precise terms the exact effect of 
revision on the obligations resulting from the original instrument. Revision 
clauses which fulfil all four of these conditions are still altogether exceptional. 

In the light of these five illustrations and of many similar ones which 
might be given, it is not, it is submitted, an ungenerous appraisal of the 
achievement of the inter-war period to affirm that there was during that 
period a conspicuous failure to exploit fully the opportunities to improve in- 
ternational legislative technique which so frequently exist when instruments 
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are being drafted. There were numerous constructive developments which, 
if a systematic attempt had been made to generalise their application to the 
greatest possible extent, would have gone far to improve the effectiveness of 
the technique of the multipartite instrument within the limits set by its in- 
herent characteristics. There was, however, little codrdinated effort to this 
end, and the results achieved during the inter-war period must therefore be 
regarded as disappointing when compared to what should have been pos- 
sible. 

It will of course be argued that the responsibility for this situation cannot 
fairly be attributed to the draftsmen of multipartite instruments, that in the 
case of all five of the questions selected as illustrations an important political 
element was involved, and that it was the unwillingness of States to accept 
any real limitation of their sovereign freedom of action which constituted the 
essence of the difficulty. There is undeniable force in this argument, but it is 
precisely because governments and their representatives cannot, in the world 
as we know it, be expected to give much of their attention to systematically 
seeking out and taking advantage of opportunities to strengthen the structure 
of international institutions and improve the international legislative process 
that it is desirable to provide for the participation in the drafting of multi- 
partite instruments of qualified international officers, with an appropriate 
status, whose duty and responsibility it shall be to focus attention on possi- 
ble improvements in the technique of such instruments which would other- 
wise fail to secure adequate consideration. Experience has shown that, 
when the case for such improvements is properly presented, the advantages 
to all the parties to a proposed instrument of some suggested improvement in 
international legislative technique are frequently accepted as outweighing 
the disadvantages of some loss of their individual freedom of action. The 
draftsman of multipartite instruments must necessarily work within the 
limitations set by the policies of the prospective parties to such instruments, 
but within those limitations imagination and persistence can frequently 
make a considerable contribution to the improvement of international legis- 
lative technique. The contribution which he made during the inter-war 
period was, it is submitted, totally inadequate to the needs of the time. 

This was as true in small matters as in great. Apart from the broader 
questions of the policy and strategy of the improvement of international 
legislative technique, the mere technical draftsmanship of international 
instruments has continued to be very defective. On the narrowest view of 
his responsibilities it is the duty of the draftsman of a multipartite instru- 
ment to take due account in the framing of instruments of any relevant 
rules of international law, to secure a clear and orderly presentation of the 
ideas which it is intended to embody in the instrument, to ensure the con- 
cordance of the different versions of the instrument when the text consists 
(as it so often does) of versions in different languages, and to maintain the 
greatest possible degree of uniformity of terminology between instruments 
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dealing with kindred subjects and avoid the existence of inconsistencies be- 
tween such instruments. It must be regretfully acknowledged that even 
these duties, which, though significant, are entirely technical in character, 
have frequently not been performed in an adequate manner in the past. 
Doubtless there has been a considerable improvement in the clarity of the 
language employed in multipartite instruments, and the obstacles in the way 
of further improvement are partly political in character. Obscurities of 
meaning are frequently due to the difficulty of reconciling divergent stand- 
points in the course of negotiation, and discordances between different ver- 
sions of multilingual instruments are sometimes due to the fact that agree- 
ment has been reached in an international conference on the basis of an 
equivocal translation. No amount of effort on the part of the draftsman 
will suffice to eliminate entirely these sources of difficulty, though the extent 
to which he can contribute towards their elimination by facility in finding 
the happy phrase which reconciles conflicting standpoints should not be 
underestimated. For the lack of orderly presentation and of uniformity of 
terminology between instruments dealing with kindred subjects, which also 
continue to be all too common faults of multipartite instruments, he must, 
however, bear a heavy measure of responsibility. Perhaps his chief excuse 
on this score is that he has often not enjoyed a sufficient measure of authority 
to ensure respect for his views under the difficult conditions which still tend 
to be typical of the negotiation of international instruments, even upon 
technical subjects. 

In a few cases there has been a considerable improvement in technical 
draftsmanship technique. Such a claim may reasonably be made in respect 
of the International Labor Conventions. Substantial progress has been 
made in achieving a systematic and orderly presentation of the provisions of 
these Conventions. In the interest of clarity and neatness of arrangement, 
articles are subsectioned whenever possible and all paragraphs and sub- 
paragraphs are suitably numbered or lettered in accordance with a logically 
defensible system applied with reasonable consistency. Care has been 
taken to use the form of a proviso in proper cases only and not to use it for the 
statement of conditions. There is, of course, still great scope for further 
improvement, but a very considerable improvement has already been 
effected. It was only during the latter part of the inter-war period that set- 
tled rules of style were used by the International Labor Conference but in 
the International Labor Code, 1939, a codification of all the international 
labor conventions and recommendations, the rules of style evolved in more 
recent years have been followed in the presentation of the earlier instruments. 
It is not surprising that the International Labor Conference should have been 
a pioneer in the improvement of the technique of draftsmanship for it has a 
closer resemblance to a permanent Jegislative body than any other existing 
international organ and, under peacetime conditions, adopts Conventions in 
such numbers and at such a frequency as to make it a natural milieu for the 
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development of a systematised drafting technique. It has not, however, 
been alone in the field and there are a number of other instruments or drafts 
which require serious consideration from students of the improvement of 
drafting technique. Among these special reference should be made to those 
prepared by the International Technical Committee of Legal Experts on Air 
Questions, the Institute for the Unification of Private Law, and among un- 
official drafts, to those prepared by the Harvard Research in International 
Law. The standard of draftsmanship of most of the instruments produced 
by League of Nations Conferences has been very uneven. The standard of 
draftsmanship of many of the translations contained in the League of Nations 
Treaty Series has also been open to criticism. 

In the light of the inter-war experience it would seem possible to give a 
great stimulus to the improvement of international legislative technique after 
the present war by the establishment of an International Parliamentary 
Counsel’s Office responsible for centralising as much as possible of the draft- 
ing of international instruments. The existence of such an Office, which 
would necessarily work in close coéperation with the legal advisers of the 
principal foreign offices, might, it is submitted, have a marked effect, both in 
promoting the generalisation of substantial improvements in international 
legislative technique and in raising the standard of technical draftsmanship. 
No interference with the autonomy as regards questions of policy of the 
institutions or conferences using the services of the International Parlia- 
mentary Counsel’s Office would be necessary, nor would that Office neces- 
sarily supplant the special arrangements of any institutions under the 
auspices of which large numbers of instruments are negotiated which main- 
tain an adequate standard of draftsmanship. It would, however, be able 
to act as a codérdinating agency for specialised international drafting services 
and its existence should be a boon to conferences of an ad hoc character and 
periodical conferences which do not meet at frequent intervals. 

Such an International Parliamentary Counsel’s Office should, it is sub- 
mitted, have three main responsibilities. It should be responsible for 
preparing and keeping up to date the somewhat elaborate reference books 
which constitute the indispensable tools without which no really serious at- 
tempt can be made to secure an all-round improvement in the technical 
draftsmanship of international instruments. It should, except in any cases 
in which satisfactory alternative arrangements exist, codperate in the prepa- 
ration of the drafts of multipartite instruments. It should have authority 
to formulate proposals for the improvement of international legislative 
technique, either in general or in the case of particular instruments which 
are in course of preparation. 

Elaborate works of reference are indispensable equipment for the practi- 
tioners of any complex legal system, whether they be judges, counsel, or 
legislative draftsmen. Notable progress was made during the inter-war 
period in the production of works of reference for practitioners of interna- 
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tional law, notable illustrations being the League of Nations Treaty Series, the 
Publications of the Permanent Court of International Justice, the Annual 
Digest of Public International Law Cases and Hudson’s International Legisla- 
tion. There is still, however, much to be done to assemble the reference 
material which is essential in order to permit of a systematic attempt to 
secure an all-round improvement in international legislative drafting. The 
main works of reference which are necessary for this purpose are: (a) a man- 
ual of rules of style, (b) a manual of common forms for standard articles, 
(c) a subject index of the content of multipartite instruments, (d) a multi- 
lingual glossary of translations used in multipartite instruments consisting of 
versions in two or more languages, (e) an index of terms defined in multi- 
partite instruments, and (f) a list of short titles of multipartite instruments. 

A reasonable measure of uniformity in the orderly presentation of the pro- 
visions of instruments should not be unattainable if a recognised manual of 
rules of style were to be in general use. Hitherto the arrangement of the pro- 
visions of the majority of instruments has been completely chaotic. The 
rules of style followed in the International Labor Code might well be taken as 
the starting point in the preparation of such a manual. These rules, which 
originated as an adaptation to international requirements of the general 
rules followed in the drafting of modern British Statutes, have been found 
sufficiently flexible to be applied with a reasonable standard of consistency 
throughout a codification embodying sixty-seven Conventions and sixty-six 
Recommendations. They were, however, still in process of constant de- 
velopment at the end of the inter-war period and regarding many points no 
fixed practice had yet evolved by that time. It would now, of course, be 
necessary to reconsider these rules in the light of various United Nations 
instruments which have been drafted on the basis of American models, but 
there is no uniformity of style and arrangement as between the different 
United Nations instruments and the complicated construction of some of 
them compares unfavourably with the relative simplicity and flexibility of 
British statutory practice which I.L.O. experience has shown to be readily 
adaptable to international requirements and the special needs of multi- 
lingual drafting. The proposed manual would be an international equiva- 
lent for works such as Lord Thring’s Practical Legislation and Sir Courtenay 
Ilbert’s Legislative Methods and Forms.‘ It would deal with questions like 


* The draftsmen of international instruments will find the following to be specially helpful: 
Lord Thring, Practical Legislation, 1902 (2nd ed.); Sir Courtenay Ibert, Legislative Methods 
and Forms, 1901, and The Mechanics of Law Making, 1914; Sir Alison Russell, Legislative 
Drafting and Forms, 1938 (4th ed.); Ernst Freund, Legislative Regulation, 1932; H. Nabbé, 
La préparation des lois, 1901; R. von Mohl, “ Die Abfassung der Rechtsgesetze,” in Staatsrecht, 
Voelkerrecht und Politik, 1862, Vol. II, pp. 375-633; American Bar Association, Special 
Committee on Legislative Drafting, Bill Drafting and Legislative Reference Bureaux—Report 
of the Special Committee on Legislative Drafting, 1913, Report of the Special Committee on Legis- 
lative Drafting to be presented at the meeting of the American Bar Association, October 20-22, 
1914; also The Conference of Commissioners on Uniformity of Legislation in Canada, Rules 
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the subdivision of instruments and of articles, the proper use of moods and 
tenses, uniformity of punctuation, the proper use of provisos, methods of 
stating conditions, forms of definition clause, and such matters, all of them 
matters highly technical in character but all of them important from the 
standpoint of securing clarity and logical coherence in the presentation of the 
provisions of instruments. An essential purpose of the manuai would be to 
indicate how the differing requirements of languages which may be very 
different in structure and traditions can be reconciled when applying such 
rules to multilingual texts. 

The existence of a manual of common forms for standard articles could 
give a great stimulus to the adoption of suggestions designed to remedy the 
characteristic shortcomings of the technique of international legislation by 
means of the multipartite instrument. Such a manual should contain, 
inter alia, general forms for instruments to be adopted by international bodies 
in place of signature by plenipotentiaries and provisions regarding such 
matters as procedure of ratification, procedure in event of failure to come into 
force within a prescribed period, effect on transactions current at time of 
entry into force, extent of colonial application, procedure regarding reserva- 
tions, codperation between parties to secure application, penalties for viola- 
tions by individuals, communication of information regarding application, 
powers of investigation regarding application, procedure for interpretation, 
method of termination, procedure for revision or amendment, effect of re- 
vision or amendment on obligations resulting from original instrument, effect 
of termination or modification on current transactions and acquired rights, 
relationship to instrument of international bodies to which functions are 
attributed thereunder, value of versions of instrument in different languages, 
etc. The manual should contain particulars of the instruments in which 


of Drafting together with Observations and Suggestions on the Drafting of Legislation adopted by 
the Conference. Reference may also be made to Jeremy Bentham, The Theory of Legislation, 
1831; Arthur Symonds, The Mechanics of Law Making, 1835; George Coode, On Legislative 
Expression, 1848; Ashton R. Willard, A Legislative Handbook, 1890; William Fulden Craies, 
A Treatise on Statute Laws, 1936 (4th ed.); Ernst Freund, Legislative Drafting, Address de- 
livered at the First Annual Meeting of the Bill Drafting Conference, Chicago, Illinois, 
August 29, 1926; Chester Lloyd Jones, Statute Law Making in the United States, 1912; Gusta- 
vus Adolphus Weber, Organized Efforts for the Improvement of Methods of Administration in 
the United States, 1919; Thos. Ignatius Parlminson, Cases and Materials on Legislation, 1936; 
Duke University, Legislation in North Carolina: a legislative handbook prepured by the Depart- 
ment of Legislative Research and Drafting, School of Law, Duke University, 1932; Statute Law 
Making in Iowa, being Vol. III of Applied History, published by the State Historical Society 
of Iowa, 1916; Indiana Bureau of Legislative Information, Legislative Bill Drafting, 1914; 
Sveinbjorn Johnson, ‘Statute Law Making with Suggestions to Draftsmen,” in Quarterly 
Journal of the University of North Dakota, Vol. V, No. 2 (Jan. 1915), pp. 93-119; Ernest 
Briencken, Hints on Drawing Legislative Bills, 1908; J. H. Leek, Legislative Reference Work, A 
Comparative Study, 1925; Joseph Perkins Chamberlain, Legislative Processes: National and 
State, New York, 1936; Robert Luce, Legislative Procedure, 1922, Legislative Assemblies, 1924, 
Legislative Principles, 1930, and Legislative Problems, 1935. 
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each standard form has been used and of all important questions of interpre- 
tation or application which may have arisen in connection with any form. 
Variations from the standard forms should be noted and any available in- 
formation regarding the reasons for variation given. 

A subject index of the content of multipartite instruments is necessary in 
order to permit proper consideration of the relationship between provisions 
which are analogous in character or deal with related problems. To be 
practically useful such a subject index must be extremely detailed and con- 
tain innumerable cross-references. The International Labor Code, 1939, 
contains a large number of notes drawing attention to significant similarities 
and contrasts between international labor conventions dealing with related 
questions, and these notes are indexed. The proposed subject-index of 
instruments should, in addition to indexing the technical subject matter dealt 
with in instruments, contain material of this kind and should also facilitate 
the tracing of provisions which may be relevant in connection with particular 
rules or problems of international law. The three types of material may be 
illustrated by three typical questions to which it should be possible to find a 
full and reliable answer in the index with a minimum of delay. How many 
multipartite instruments contain provisions regarding shipwreck, and in 
what connections do they deal with the subject? How many instruments 
specify particulars to be contained in contracts? How many instruments 
define the extent of powers to be exercised by an authority of one State over 
vessels of another State? Unless such information is available in a usable 
form, no draftsman, no matter how wide may be the range of his knowledge 
of modern multipartite instruments, can draft texts with reasonable confi- 
dence that he appreciates the main interrelations between the new instru- 
ment and existing instruments. 

A multilingual glossary of translations used in multipartite instruments 
consisting of versions in two or more languages is necessary in order to permit 
of the standardisation of the translations used for terms in common use. In 
the past it has been not uncommon for a term used in one version of a text 
several times with the sarnae meaning to be rendered in the version of the text 
in another language in a profusion of different ways. This degree of con- 
fusion can be avoided with a modicum of care without the aid of any special 
reference books, but in view of the bulk and complexity of modern multipar- 
tite instruments it is impracticable to attempt any considerable measure of 
standardisation of translations as between different instruments, and espe- 
cially as between instruments negotiated under the auspices of different 
international bodies, unless an adequate multilingual glossary is at the dis- 
posal of the draftsman. 


5 English-French and French-English glossaries of translations used in the texts of inter- 
national labor Conventions have been part of the office equipment of the Legal Advisers of 
the International Labor Conference for some years, but something with a much wider range 
of both subject matter and languages is required. Mr. Raoul Aglion, Legal Adviser of the 
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The proposed index of terms defined in multipartite instruments would be 
an international equivalent for the Index of Statutory Definitions of the 
United Kingdom. Its purpose would be to facilitate the avoidance of un- 
necessary variations in the manner in which terms are defined in different 
instruments. The confusion and inconsistencies resulting from such un- 
necessary variations, in addition to impairing the value of the instruments 
concerned as a coherent body of international obligations, are liable to cause 
considerable difficulty during the drafting of national legislation designed to 
give effect to a number of instruments dealing with cognate subjects. An 
index of terms defined in international labor conventions was prepared in 
the International Labor Office for the use of the legal advisers of the Inter- 
national Labor Conference and similar documents of limited scope may have 
been in use elsewhere, but no general index of terms defined in multipartite 
instruments has ever been published. Such an index should as a minimum 
include the texts of all definitions contained in multipartite instruments with 
full digests of all interpretations of these definitions given by international 
and national tribunals. It should be multilingual. It could usefully include 
definitions of terms used in multipartite instruments which are contained in 
the national laws or regulations giving effect thereto, with digests of any 
judicial decisions of importance relating to such definitions. 

A list of short titles which, even though not technically authoritative, was 
in practice accepted as such, would greatly simplify the citation of multi- 
partite instruments. The full titles of the majority of international instru- 
ments are too long and clumsy for convenient citation. Popular abbrevia- 
tions for many of them are in current use, and many of these abbreviations 
(e.g. Geneva Convention, Opium Convention, Arms Traffic Convention) are 
not sufficiently precise to identify the instrument under reference. A neat 
and short form of citation is a great convenience in the drafting of the cross- 
references from one instrument to another which occur in the texts of instru- 
ments with increasing frequency as a result of the growing number of inter- 
relations between the provisions of different instruments, and the existence 
of recognised short titles would simplify enormously both the compilation 
and the use of the indexes and glossaries necessary to permit of a system- 
atic attempt to improve drafting technique. The international labor con- 
ventions adopted in 1934 and subsequent years prescribe a mode of citation 
by a short title, and the International Labor Office has attributed short titles 
to the international labor conventions adopted in earlier years. In the case 


French Embassy in Washington, ‘s about to publish a Dictionnaire de Termes Juridiques 
Anglo-Americains et Francois (Droit privé et Droit public) which should be invaluable to the 
draftsman of multipartite instruments. An appropriate international equivalent for Words 
and Phrases, West Publishing Company, St. Paul, Minnesota, 1940, 45 vols., with cumula- 
tive annual pocket parts, and Words and Phrases Judicially Defined, under the general edi- 
torship of Roland Burrows, K.C., Butterworth, London, 1943, 5 vols., will, however, also 
be necessary. 
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of other instruments, the existence of any provision on the subject is still 
extremely rare, and it would therefore be necessary to devise appropriate 
short titles for the majority of existing instruments. 

These suggested works of reference would be designed primarily to facili- 
tate the drafting of multipartite instruments. Their value would, however, 
be greatly enhanced if their scope could be progressively extended to include 
material from bipartite instruments such as definitions and translations of 
technical terms. It frequently happens that multipartite and bipartite 
instruments deal with the same subject matter, and it is clearly desirable to 
secure the widest possible measure of uniformity of terminology in all inter- 
national instruments irrespective of the number of parties or the open or 
closed character of the instrument. 

All of the suggested works of reference would lose most of their value if not 
kept constantly up to date. During the inter-war period new multipartite 
instruments were framed almost every week. The seven volumes of Hud- 
son’s International Legislation list 505 separate entries for the years 1919- 
1937, and in these volumes a considerable number of instruments appear as 
sub-entries. The number and bulk of instruments may well be much greater 
after the present war. The work to be done will therefore be upon a scale for 
which private effort is unlikely to be able to make adequate provision, and 
part of it could usefully be organised in close relationship with the drafting of 
translations for the Treaty Series of the League of Nations for the continued 
publication of which appropriate arrangements will presumably be made by 
the proposed new general international organisation. All of this work would 
be done with a much better appreciation of practical requirements than could 
otherwise be secured if it were done under the general direction of those who 
are entrusted with the more responsible duties which it is suggested should be 
assigned to the International Parliamentary Counsel’s Office. 

Legislative draftsmanship is not an art which can be reduced to a few 
simple rules and then practised without further difficulty if adequate works 
of reference are available, even within a national milieu and when only one 
language needs to be considered. Multilingual drafting is a highly special- 
ised craft. It is largely because it has not been sufficiently recognised as 
such and has been attempted by many an inexpert hand that the general 
standard of draftsmanship of international instruments has remained poor. 
The second and main purpose of the proposed International Parliamentary 
Counsel’s Office would be to‘make a high standard of skill available for the 
drafting of all multipartite instruments. It is self-evident that the services 
of such an Office would not always be used, even in cases in which no other 
satisfactory arrangements existed. Political prejudices, administrative ex- 
clusiveness and last-minute improvisations would continue to play their 
accustomed part in making the task of endeavouring to improve interna- 
tional legislative draftsmanship a difficult one, but the existence of improved 
facilities for the drafting of multipartite instruments should gradually exert 
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a substantial influence. These facilities might also be employed from time 
to time for the drafting of important bipartite instruments likely to be widely 
used as models. 

Much of the potential value of an International Parliamentary Counsel’s 
Office would, however, be lost if its mandate were too narrowly drawn. The 
problems of the technique of draftsmanship merge into the much broader 
problems of the improvement of international legislative technique as a tool 
of economic and social policy. These broader problems are frequently 
closely related to questions of policy which no International Parliamentary 
Counsel’s Office could be competent to decide, but such an Office could per- 
form valuable service, firstly in promoting the generalisation of improve- 
ments in legislative technique for which precedents already exist, and sec- 
ondly in suggesting further analogous developments for consideration from 
time totime. The potential value of such work must not, of course, be over- 
estimated, but the improvement of international legislative technique would 
appear to be a sine qua non of making effective the pledge contained in the 
Atlantic Charter of ‘‘the fullest collaboration between all nations in the 
economic field, with a view to assuring to all improved labor standards, 
economic advancement and social security.”” A concerted effort to eliminate 
those of the weaknesses of current international legislative technique which 
are not limitations inherent in the character of the technique as one of inter- 
national codperation rather than of world government therefore has its 
allotted part in the wider strategy of world organisation. The effort which 
is required will be an arduous one; it will involve giving meticulous attention 
to an infinite number of details over a long period of years; and it is therefore 
unreasonable to expect any substantial measure of success unless we are 
prepared to create appropriate permanent machinery for the purpose, such 
as an International Parliamentary Counsel’s Office, and to give to the Inter- 
national Parliamentary Counsel a place and status in the general structure of 
world institutions which will afford him adequate opportunities of influencing 
the future development of international legislative technique. 


THE MEANING AND THE RANGE OF THE NORM PACTA 
SUNT SERVANDA 


By Josger L. Kunz 
Of the Board of Editors 


The norm ! pacta sunt servanda,? which has constituted ‘“‘since times im- 
memorial the axiom, postulate and categorical imperative of the science of 
international law’’* and has very rarely been denied on principle,‘ is un- 
doubtedly a positive norm of general international law. But the meaning 
of this norm is controversial. Most writers lay the accent on the term 
servanda. One school of thought affirms that ‘‘treaties’’ are always binding, 
whereas a second tells us that the norm can only mean that valid treaties are 
binding.’ Within this second school of thought some writers object that 
the norm appears as a deus ex machina, as international law does not lay 
down rules for the validity of international treaties,‘ whereas others main- 
tain, that not all, but only certain treaties are binding, that the norm admits 
“‘exceptions,”’ or speak of the relativité de la régle pacta sunt servanda.’ 


1 For literature see Research in International Law under the auspices of the Harvard Law 
School, Part III, Law of Treaties, in this JouRNAt, Vol. 29 (1935), Supplement, and the liter- 
ature there cited (pp. 671-685). Further recent literature: article ‘‘ Traités”’ in the Diction- 
naire de l’ Académie Diplomatique Internationale, Vol. II, pp. 954-970 and Vol. III, 208 pp. 
(not numbered); F. Araguez, El tratado como negocio juridico, Madrid, 1933; H. Kraus, 
Systeme et fonctions des traités internationauz, Paris, 1935 (Hague Academy of International 
Law, Rec. des Cours, 1934, Vol. II, pp. 317-399); A. F. Frangulis, Théorie et pratique des 
traités internationauz, Paris, 1938; A. D. McNair, The Law of Treaties: British Practice and 
Opinions, New York, 1938; H. Kelsen, Contribution a la théorie des traités internationauz, in 
Rev. Intern. de la Théorie du Droit, Vol. X (1936), pp. 253-292, and El Contrato y el tratado 
analizados desde el punto de vista de la teoria pura del derecho, Mexico City, 1943. 

2M. de Taube, L’inviolabilité des traités, in Rec. des Cours, 1930, Vol. II, pp. 295-387; J. B. 
Whitton, La régle pacta sunt servanda (same, 1934), Vol. II, pp. 151-276, and in Rev. de Dr. 
Int., Vol. XVIII (1936), pp. 440-480 and Jnt. Concil, 1935, no. 317, pp. 395-430; H. Bauer, 
Der Grundsatz pacta sunt servanda im heutigen Volkerrecht, Marburg, 1934; H. Kaira in Acta 
Scandinavica Juris Gentium, Vol. VII (1936), pp. 39-67. 

3de Taube, as cited, p. 295. 

4 Macchiavelli, Spinoza (on this thinker and international law Cf. Verdross in Zeitschrift 
fir offertliches Recht, Vol. V1I (1927), pp. 100 etc.; H. Lauterpacht in Br. Y. B. J. L., Vol. 
VIII (1927), pp. 89-107). Cf. also Shamasastry R, Kantiliya’s Arthasdstra, Mysore, 1923 
(2nd ed.). 

5 Recently: Ed. Vitta, La validité des traités internationauz, The Hague, 1940, pp. 29-30. 
See also Ulpianus de pactis: Dig. II, 14, 7; Code civil frangais, Art. 1134. Publs. of the 
P.C.1.J., Ser. B, No. 10, p. 20: (“‘A state which has contracted valid international obligations, 
is bound. . 

‘Thus J. L. Brierly, The Law of Nations, Oxford, 1936 (2nd ed.), p. 208. F. Pfiuger, 
Die einseitigen Rechtsgeschafte im Vélkerrecht, Zurich, 1936, pp. 20-21. 

7 Thus G. Scelle, Précis de Droit des Gens, Vol. II, Paris, 1934, p. 336. 
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But if the meaning of the norm be that only valid treaties are binding 
then, we are told, the norm is only a special formulation of the general axiom 
that one must obey the law. From there it is only one step to the further 
attitude that pacta sunt servanda says no more than that law is valid ° and is, 
therefore, an empty tautology.’ 

The exponent of the principle is, in consequence, confronted with the fol- 
lowing dilemma: Either everything which pretends to be a treaty is valid, 
or only valid treaties must be kept—indeed a tautology, as the characteristic 
attribute of every legal norm is its binding validity. But the conclusion, 
sometimes reached, that our norm is meaningless, is by no means justified; 
it is only necessary to understand it correctly. Every legal order regulates 
for itself the creation of its norms. Pacta sunt servanda is a customary norm 
of general international law, a constitutional norm of a superior rank, which 
institutes a particular procedure for the creation of norms of international 
law, namely the treaty-procedure."' International law can be created by 
custom " or by treaties. These treaty-created norms, like the contents of a 
contract in municipal law," have the legal reason of their obligatory force 
not in the manifested concord of the will of the states, but in the superior 
norm pacta sunt servanda, which orders that the manifested concord of the 
will of the states shall produce, through the treaty procedure, valid norms of 
international law. Contrary to both the schools mentioned, which put the 
accent on servanda, the accent must be put on pacta. 


II 


To understand correctly the problem of the norm pacta sunt servanda 
it is necessary to avoid the confusion, often observable in the literature of 
the subject, which is produced by the fact that the term “‘treaty”’ is used in 
an equivocal way, sometimes meaning the procedure bv which treaty law is 


® Thus Whitton, Rec. des Cours, 1934, Vol. II, p. 218. Unequivocally Bourquin: “ Pacta 
sunt servanda n'est qu’une forme particuliére d’un principe plus vaste, d’un principe qui s’ap- 
plique @ toutes les normes: dans la mesure de sa compétence spatiale et temporelle, la loi doit étre 
obéie universellement et continuellement’’; Régles générales du droit de la paiz, Rec. des Cours, 
1931, Vol. I, pp. 5-229, at p. 80. 

*Thus Baumgarten, Grundziige der juristischen Methodenlehre, Berne, 1939, p. 27. W. 
Schiffer, Die Lehre vom Primat des Vélkerrechts in der neueren Literatur, Vienna, 1937, pp. 
183, 185, 188. 

10 Thus H. Heller, Die Souverdnitat, p. 132. 

1 This insight has been clearly formulated by P. Chailley: “ Le traité est la procédure con- 
stitutionnelle suivant laquelle sont créées des normes juridiques communes 4 plusieurs Etats”’ 
(La nature juridique des traités internationauz selon le droit contemporain, Paris, 1932, p. 331). 
In the same sense the two writings by Kelsen cited above, note 1. 

2 The fact that international law can also be created by custom renders the theory accord- 
ing to which the norm pacta sunt servanda constitutes the fundamental norm of international 
law untenable. This construction, originally defended by Kelsen and Verdross, has long 
been abandoned by these writers, while it is still retained by Anzilotti. 

18 Carnegie v. Morrison, Supreme Judicial Court of Massachusetts, 1841, 2 Metc. 381. 
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created and at other times meaning the treaty norms created by this pro- 
cedure.'* 

The meaning of our norm consists in the institution by general interna- 
tional law of a particular procedure—the treaty procedure—for the creation 
of norms of international law. The problem of the range of these norms is 
the problem of how far treaty-created norms are valid. In this respect it 
makes no difference whether the treaties are what is termed “‘contractual”’ 
or “legislative’”’ in nature. For the real difference between these two types 
of treaties is not that the first create no legal norms whereas the second do; 
the real difference is that the first create merely individual and concrete 
norms whereas the second create general and abstract norms. 

Down to the present time all general international law is customary law. 
Treaties, whether ‘‘contractual”’ or “legislative,” create only norms of par- 
ticular international law. The present-day international law is highly de- 
centralized, not only as to its creation but also as to the spatial and personal 
sphere of its validity: relatively few norms are binding on all the members of 
the international community; the bulk of present day international law is 
particular international law, treaty-created law. But this treaty law has its 
legal raison d’étre in the norm of general international law pacta sunt servanda. 

The validity of treaty-created norms, like that of all legal norms, is con- 
ditioned by the existence of a legal order, of which these norms form a part, 
by the presence of the norm-creating act and the absence of a norm-abolish- 
ing fact. Just as the Constitution of the United States lays down norms 
for the procedure by which federal law of a hierarchically lower grade— 
statutes—shall be created, and for the termination of statutory law, it is for 
general! international law to lay down the legal conditions for the procedure 
by which treaty norms may be created and for the termination of treaty 
norms. It is intended to give a brief theoretical survey of these two prob- 
lems and to discuss, at the end of this study, some general theoretical prob- 
lems bearing on the validity and termination of treaties. 


Ill 


As far as the presence of the norm-creating act is concerned, the conditions 
for the validity of the treaty as a form of action," are primarily procedural 
in character, prescribing how the agreement of wills of the contracting parties 


14 This distinction is very clearly emphasized by Chailley, work cited, above, note 11, 
p. 123, and in the two writings of Kelsen already cited. 

16 Fundamental the observations by Kelsen, (‘‘Contribution,” p. 260, ‘‘Contrato,”’ pp. 
11-14, 25-36). 

16 See the literature quoted above, note 1. Vitta, work cited above, note 5. G. Con- 
moul, Des conditions de validité des traités internationauz, Toulouse, 1911; J. H. W. Verzijl, 
“La validité et la nullité des actes juridiques internationauz,” Rev. de Dr. Int., Vol. XV (1935), 
pp. 284-339; M. Houlard, La nature juridique des traités inlernationaur et son application 
auzx théories de la nullité, de la caducité et de la révision des traités, Bordeaux, 1936; A. Verdross, 
Vélkerrecht, Berlin, 1937, pp. 80-90. 
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has to be manifested; these conditions of validity deal with the capacity of 
the contracting parties, the competence of the concluding organs, real con- 
sent, form, conclusion of treaty. But general international law may contain 
also norms with regard to the contents of treaties. 

The first condition for the validity of the treaty as a procedure is that it 
has been concluded between parties, which, under international law, have 
the capacity to conclude treaties. Such capacity is by present day interna- 
tional law vested primarily in sovereign states, i.e. in legal communities 
which are directly, immediately, and exclusively subject to international 
law, but also in the Holy See, certain confederations of states, the League of 
Nations, etc. Some communities may have a competence to conclude 
treaties limited in point of time or restricted to the conclusion of certain 
treaties.!7 

In consequence ‘‘treaties’’ concluded with parties which have no treaty 
making power under international law do not create valid treaty norms; '® 
on the other hand treaties made by sovereign states contrary to restrictions 
imposed upon them by treaty law while illegal are nevertheless valid.'® 

From the problem of the capacity of the parties must be clearly distin- 
guished the problem of the competence of the concluding organs. It is, of 
course, for international law alone to determine these organs. Sometimes 
international law determines these organs directly, as in the case of the com- 
petence of military commanders in the field to conclude treaties of armistice 
or capitulation. Similarly a fundamental treaty, such as the Universal 
Postal Convention, may authorize organs of the Union to conclude treaties 
of a specified character. In general the primitive international law of today 
has no special legislative organs of its own; it has nevertheless other organs, 
composite organs, composed of the organs of the states, and general interna- 
tional law delegates to the states the authority of determining these organs 
through their Constitutions. The Constitutional requirements, including 
such requirements as the necessity for parliamentary consent,”° are interna- 


17 For example, India as a member of the League of Nations; insurgents recognized as a 
belligerent party. 

‘8 Such as “‘treaties’’ made with native chieftains. 

1° We may also mention the problem of treaties made with vassal or protected states; see 
Bulgarian-Serbian Peace Treaty of 1886; Anglo-Egyptian Sudan Treaty of Jan. 19, 1899; in 
the case of the Anglo-Thibetan Treaty of Sept. 7, 1904, China protested and Britain con- 
cluded, in consequence, the Convention of April 27, 1906, with China. 

#0 With regard to this problem opinion is divided into at least four different schools of 
thought: the first distinguishes between the internal and the international validity of a 
treaty; the second pretends that municipal law alone controls; a third, or intermediary, 
doctrine holds treaties to be invalid only if constitutional restrictions have been “ manifestly” 
violated. All these doctrines are untenable, as a treaty can only be either valid or not, and 
as the conditions for the validity of an international treaty can be determined only by inter- 
national law. But the fourth doctrine, holding constitutional law to be internationally 
— irrelevant (Anzilotti, Verzijl, Vitta) is in contradiction with positive international 
aw. 
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tionally relevant for the validity of treaties,?! because international law con- 
tains a renvoi to the Constitutions of the states. Under the principle of 
effectivity, however, the renvoi is to the effective Constitution.” That is 
why e.g. so-called ‘‘executive agreements” ** are internationally valid 
treaties. 

In consequence treaties are invalid if the concluding organ was wholly 
incompetent or unauthorized under Constitutional law or if it has acted in 
excess of authority. Many further interesting problems arise which can 
only be mentioned here: can such invalidity be invoked only by the adverse 
party or by both the parties? Can such treaties be confirmed or is their 
invalidity waived by partial performance or by the fact that the treaty has, 
for a long time, been acted upon; in the latter case may a state be estopped 
from invoking the invalidity of the treaty? * 

The law must further lay down rules with regard to the real consent” of the 
parties. Essential and excusable error, going to the fundamentals of the 
treaty, will be considered as a factor in the situation. It is equally univer- 
sally recognized that a treaty may be invalidated by the fraud of one party. 
But error and fraud do not invalidate a treaty automatically: they must be 
invoked by the aggrieved party and can only be invoked by the aggrieved 
party; an international court will not consider these elements ez officio. 

It is, similarly, unanimously agreed that duress *? exercised against the per- 
son of the organ gives the aggrieved party the right to invoke the invalidity 


21 That is why Art. I of the Havanna Convention on Treaties of 1928 is nothing but the 
restatement of the positive general international law. 

#2 Problem of the validity of the Colombian-Peruvian Treaty of Frontiers of 1922-1928 in 
the Leticia Conflict (see P. de Lapradelle in Rev. de Dr. Int., Vol. XI (1933), pp. 185-209). 

2#*H. M. Catudal: ‘Executive Agreements, a Supplement to the Treaty-making Proce- 
dure,” George Washington Law Review, Vol. X (April, 1942), pp. 653-669. 

% So a political agreement concluded by military commanders in time of war. 

*% McNair, work cited above, note 1, pp. 38-44. 

* B. Shatsky, La valiaité des traités, Rev. de Dr. Int., Vol. XIII (1933), p. 545; Scialoja, 
I vizi di volonta nelle leggi e nei trattati internazionali, Riv. Dir. Pubblico, 1929, p. 4; H. Wein- 
schel, Willensmdangel bei vilkerrechtlichen Vertragen, Zeitschrift fiir Vélkerrecht, Vol. XV 
(1930), p. 446; Atassy, Les vices de consentement dans les traités internationauz a lV’ exclusion 
des traités de paix, Geneva, 1930; J. Tomsitch, La reconstruction du droit international en 
matiére des traités, Paris, 1931; W. Pasching, Allgemeine Rechtsgrundsdtze wiber die Elemente 
der vilkerrechtlichen Vertrage, Zeitschrift fiir dffentliches Recht, Vol. XIV (1934), pp. 26-61. 

27 Roth, Zwang beim Abschluss von vélkerrechtlichen Vertragen, 1923; Scialoja, Violenza, 
errore, e dolo nei trattati internazionali, Scritti . . . in onore di A. Salandra, 1928, p. 25; 
Golbs-Wilms, Erzwungene Staatsvertrage, 1933; Zanten, Over verdragen totstandgekomen onder 
den invloed van dwang, Rechtsgeleert Magazijn, 1934, p. 97; A. Cavaglieri, La violenza como 
motivo di nullita dei trattati, Riv. Dir. Int., Vol. XXVII (1935), pp. 4-23; A. Verdross, 
Anfechtbare und nichtige Staatsvertrage, Zeitschrift fir dffentliches Recht, Vol. XV (1935), 
p. 289; F. Bleiber, Aufgezwungene Vertrdge im Vélkerrecht, Zeitschrift fiir Vélkerrecht, Vol. 
XIX (1935), pp. 385-462; P. Schén, Erzwungene Friedensvertrdge, same, Vol., X-XI (1937), 
pp. 277-296; L. Buza, Der Zwang im Vélkerrecht, same, Vol. XXI (1937), pp. 420-440; 
H. Widmer, Der Zwang im Vélkerrecht, Leipzig, 1936; Moigliano, In tema di vizi di volonta 
e di trattati imposti con violenza, Turin, 1938. 
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of the treaty thus concluded. But while the question of the effect of duress, 
exercised against the state, is the subject of great controversy in current 
literature on the subject, under positive international law treaties imposed 
by force are valid,?* revealing again the primitive character of present-day 
international law. 

Juristic doctrine and, to a certain extent, the practice of states*® in the 
inter-war period have shown a tendency to hold treaties voidable on account 
of duress. The doctrine proceeded mostly along the lines of a revival of the 
distinction between justifiable and unjustifiable force. In a more restricted 
way, it was argued that peace treaties imposed by force are in general valid, 
and are voidable only on account of illegal force; in a broader form the League 
Resolution of March 11, 1932, the so-called Stimson-Doctrine on non-recog- 
nition, and similar acts show a tendency to distinguish between legal and 
illegal force. But as a matter of positive international law, the norm of the 
validity of treaties imposed by force stands. 

General international law prescribes no particular form for treaties;*° 
treaties can, therefore, be concluded not only in writing, by telegram, by 
telephone, by wireless, but also orally and even by symbols. 

As to the procedure of conclusion *! of a treaty, there are, generally, three 
stages: negotiation, signature, ratification and exchange or deposit of ratifi- 
cations. With regard to treaties subject to ratification this action (and ex- 
change or deposit of ratifications) is a conditio sine qua non of the validity of 
treaties.” Ratification must be unconditional and embrace the entire 


treaty. There is no legal duty to ratify a treaty, signed by the plenipoten- 


28 Scelle, while upholding the validity of peace treaties imposed by force, wants to deprive 
them of their character of treaties. According to him an imposed peace treaty is not a 
treaty but a unilateral legislative act of the victor; the signature of the vanquished is nothing 
but the authentic recognition of the greater force of the victor; the peace treaty as uni- 
lateral legislation by the victor comes into force on the hypothése de la résignation du bien 
vaincu (Rec. des Cours, 1933, Vol. IV, p. 675; Théorie juridique de la révision des traités, 
Paris, 1936, pp. 44, 56, 58; Précis de Droit des Gens, Vol. II, Paris, 1934, pp. 339, 343). 
This construction has been adopted by Brierly (Rec. des Cours, 1936, Vol. IV, p. 208). But 
this construction is untenable. The truth is that treaties imposed by force are valid in 
primitive international law, whereas they are invalid in more advanced legal orders (Cf. 
Tig. 4, 2, quod metus). In municipal law also the vitiation of contracts by duress is a later 
and gradual development (cf. for the Common Law Williston, The Law of Contracts, New 
York, 1920, Vol. III, p. 2828), a development which even today is, by no means, at an end 
(Cf. J. Gulzell, Duress by economic pressure, in N. C. Law Review, Vol. XX, No. 3 (April, 1942). 

*® Russian-Turkish Treaty of March 16, 1921, Art. I: ‘Neither Contracting Party will 
recognize treaties which are imposed by force on the other party.”’ 

*° Particular international law may prescribe the written form: Havana Convention on 
Treaties, 1928, Art. II. 

* Makowski, Théorie et technique de la confection des actes internationaux, Warsaw, 1921; 
B. Herzog, Der Begriff der Ratifikation und die Bedeutung seiner Technik fiir das Vélkerrecht, 
Kiel, 1929; F. Dehousse, La ratification des traités, Paris, 1935; F. O. Wilcox, The ratification 
of international conventions, London, 1935. 

*® Havana Convention on Treaties, 1928, Art. V. 
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tiaries of the state in question, except, of course, if a state is bound by one 
treaty to ratify another treaty.** A treaty may provide that certain pro- 
visions shall come into force prior to ratification; * a multipartite treaty may 
provide that it shall come into force after the deposit of a certain number of 
ratifications or of ratifications by certain signatories. 

A treaty is subject to ratification if the document itself so stipulates or if 
ratification was made a condition in the full-powers of the negotiators but 
there exists further a general legal presumption for the necessity of ratifica- 
tion except where the treaty is clearly not subject to ratification. The latter 
is the case where negotiators are expressly authorized to conclude a treaty; 
with regard to military treaties concluded by commanders in time of war; 
with regard to treaties formerly concluded between absolute monarchs but 
recently between “leaders” of totalitarian states, except if they otherwise 
provide; ** with regard to treaties which expressly stipulate that no ratifica- 
tion shall be necessary; with regard to executive agreements, except if they 
otherwise provide. 

With regard to multipartite treaties, we may mention the special problems 
of accession *7 and reservations.*® 

General international law contains no rules as to registration or publication 
of a treaty as a condition for the validity of the treaty procedure; but par- 
ticular international law may do so.*® 

As regards the contents of treaties, general international law authorizes 
the states to conclude treaties on any matter they like. This is the general 


rule but the problem arises whether general international law contains legal 
restrictions with regard to the contents of a valid treaty. Original impossi- 


3% Same, Art. VII. 

4 Peace Treaty of Versailles, Arts. 93, 534. 

*% Morocco Convention, Madrid, July 3, 1880: Martens, N.R.G., p. 624, Art. XI, par. 1; 
German-U.S.S.R. Treaty, Rapallo, April 16, 1922, Art. VI (League of Nations Treaty Series, 
Vol, XX (1923), pp. 247-249); Convention regarding the Regime of the Straits (same, Vol. 
CLXXIII, pp. 215-241). 

36 Some such recent treaties, as the German U.S.S.R. Treaty on the Soviet-German Fron- 
tier, of Jan. 10, 1941, provide (Art. IV) that the treaty comes into force at the moment 
of signature, but that it is subject to ratification (New York Times, Jan. 11, 1941, p. 8). 
The legal significance of ratification in such cases seems to be doubtful. 

87Schaber, Der Beitritt zu vélkerrechtlichen Vertrdgen, Wurzburg, 1937. 

#8 K. Scheidtmann, Der Vorbehalt beim Abschluss véilkerrechtlicher Vertrdge, Berlin, 1939; 
W. Sanders, ‘Reservations to multilateral treaties,” this JournaL, Vol. XX XIII (1939), 
pp. 488-499. 

*° Thus Art. XVIII of the Covenant. See, apart from Commentaries on the Covenant, 
Adatci-de Visscher in Annuaire de l'Institut de Droit International, Vol. XXX (1923), p. 47; 
C. Sevens, Le régime nouveau des traités internationaur, Gand, 1925; Konig, Volksbefragung 
und Registrierung beim Vélkerbund, Leipzig, 1927; Stieger in Zeitschrift fur dffentliches 
Recht, Vol. VII (1928), p. 227; F. Dehousse, L’enregistrement des traités, Liége, 1929; Keydel 
in Rev. de Dr. Int. (Sattile), Vol. IX (1931), pp. 141-160; Schwab, Die Registrierung der 
internationalen Vertrdge beim Vélkerbund, Berne, 1932; L. Reitzer in Rev. Gen. Dr. Int. 
Pub., Vol. XI (1937), pp. 76-89. 
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bility invalidates a treaty. A treaty may be invalid on account of the il- 
legality of its contents, namely if these contents are in violation of a hierar- 
chically superior norm of general or particular international law which con- 
stitutes jus cogens. The problem of the invalidity of treaties on account of 
the immorality of their contents (pacta contra bonos mores) has, like that of 
duress, become prominent again in the inter-war period.*® Earlier writers 
asserted the principle of the invalidity of pacta turpia on the basis of natural 
law or on the equally jus naturae basis of the “inherent rights”’ of states.” 
Such a natural law basis is again adopted by modern writers.” But, legally 
speaking, the problem is only a special case of the invalidity of treaties on 
account of the illegality of their contents; for the invalidity of treaties on 
account of their immoral contents can, of course, legally not be based on the 
norm of a metajuridical system such as ethics, but only on a norm of posi- 
tive international law juris cogentis.* 


IV 


If the conditions laid down by international law for the treaty-procedure 
have been fulfilled the ‘‘treaty”’ in the second sense, 7.e. the norms created 
by the treaty procedure have come into force. The problem of the temporal 
sphere of validity deals with the moment of the beginning and of the ending 
of their legal validity. Treaty-created norms become valid in the moment of 
the conclusion of the treaty procedure; they remain valid in time, as long as 
no norm-abolishing fact,“ as laid down by international law, has taken place. 

General international law, first of all, provides that certain factors do not 
touch the binding validity of treaty norms: governmental or constitutional 
or territorial changes of the contracting parties, as long as they remain iden- 
tical persons in the sense of international law.** Suspension of treaties, 


40M. Frohlich, Die Sittlichkeit in vélkerrechtlichen Vertrdgen, Zurich, 1924; Bradner, 
Pacta contra bonos mores im Volkerrecht, Jahrbuch der Konsularakademie zu Wien, 1937, 
p. 33; A. Verdross, in Zeitschrift fiir dffentliches Recht, Vol. XV (1935), pp. 289-299, and 
Vol. XVI (1936), pp. 79-86; also Trattati contra bonos mores, in Riv. di Dir. Int., 1937, pp. 
3-11 and ‘Forbidden Treaties in International Law,’ in this JouRNAL, Vol. 31 (1937), 
p. 571. 

“ M. Ohmann, Dissertatio de pactis sub conditione turpi, Upsala, 1770; E. Vattel, Le 
Droit des Gens, Paris, 1758, Book LIL, Chap. XH, par. 160 and Book LIV, chap. IV, par. 36. 

“ G, Scelle in Rec. des Cours, 1933, Vol. IV, p. 448; Salvioli, same, p. 75. 

* Thus Oppenheim, who asserts a customary general norm of international law to this 
effect: International Law, 4th ed. (ed. McNair), Vol. I, pp. 713-714. 

“See recent writings, apart from literature already quoted: J. L. Brierly in Transactions 
of the Grotius Society, Vol. XI (1926), p. 11; A. D. MeNair: La terminaison et la dissolution 
des traités, Rec. des Cours, 1928, Vol. II, p. 463; M. Perlowski, Les causes d’extinction des 
obligations internationales contractuelles, Vevey, 1928; H. J. Tobin, The termination of 
multipartite treaties, New York, 1933. 

“ Kiatibian, Conséquences juridiques des transformations territoriales des Etats sur les 
traités, Paris, 1892; L. Lariviére, Des conséquences des modifications territoriales des Etats 
sur les traités antérieurs, Paris, 1892. 
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e.g. through the outbreak of war, non-recognition by a foreign government, 
only suspends the operation of treaties, but leaves their binding validity 
intact. 

As to the reasons for the termination of the validity of treaty-created 
norms, Chailley has insisted on the principe de l’acte contraire, but this theory 
is too narrow, for a treaty can legally come to an end not only by mutual 
dissent but also in a different way by operation of law. The only juridically 
correct formula would hold that treaty-created norms remain valid as long 
as no fact which, under international law, causes the termination of their 
validity, has occured.“ 

According to international law treaty-created norms cease to be binding 
either according to the will of the parties or by operation of law. Among 
the first group we can distinguish norm-abolishing facts stipulated in the 
treaty itself or subsequent mutual agreement of all the parties. Treaty 
norms come to an end automatically through the expiration of any period of 
time for which the treaty has been concluded, subject to any provisions for 
its express or tacit renewal (it is also possible that the parties, before such 
expiration, will agree upon the continuance of the treaty); through the 
emergence of a resolutive condition in accordance with the treaty itself; 
through termination by the act of a third party, if the treaty so provides.*’ 
Treaty norms can also automatically come to an end, in accordance with the 
agreement, by the unilateral denunciation of one party, if this right to de- 
nounce the treaty is given by the treaty; normally this right will be given to 
both or all the parties but it is legally possible for the right to belong only 
to one party; multipartite treaties often provide that the denunciation by one 
party in no way touches the validity of the treaty norms for all the other 
parties. 

Treaty norms come automatically to an end further through mutual con- 
sent of the parties. This, the acte contraire, can consist in the mere abroga- 
tion of a treaty without replacing it by a new treaty—so-called ‘‘rescission”’ 
—or in the conclusion of a new treaty which expressly abrogates the earlier 
treaty, or in the conclusion between the same parties of a new treaty, the 
contents of which are incompatible with the earlier treaty, even if the new 
treaty does not expressly abrogate the earlier one. The parties are entitled 
to abrogate a treaty by mutual consent, even before the expiration of time 
for which it has been concluded, or to abrogate a treaty concluded d per- 
petuité.4® The norm that mutual consent by all the parties is necessary in 
law, applies also to multipartite treaties,*® except if they otherwise provide. 


46 Thus G. Balladore Pallieri, Diritto Internazionale Pubblico, Milan, 1938 (2nd ed.), 
p. 137. 47 Art. VIII of the Locarno Treaty, 1925. 

48 Contrary: Kelsen, Contrato, as cited p. 74. 

«9 M. Sorensen, The modification of collective treaties without the consent of all contracting 
parties (Acta Scandinavica Juris Gentium, Vol. [X (1938), pp. 150-173). On the question 
of the abrogation of the permanent neutrality of Belgium by the Versailles Treaty, to which 


| 
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Renunciation by the beneficiary party to a bipartite, non-synallagmatic 
treaty is only a special case of termination by mutual consent, as acceptance 
of the renunciation is necessary. 

But treaty norms can also come to an end automatically, independently of 
the will of the parties, by operation of law: extinction of one contracting 
party as a state in the sense of international law in a bilateral treaty; extinc- 
tion of the object of the treaty; subsequent impossibility; °° inconsistency 
of treaty norms with later general or particular international law, if the later 
law consists of hierarchically superior norms juris cogentis; *' desuetude; ® in 
some cases by outbreak of war,®’ or by way of reprisal.* 

Treaty norms, finally, can come to an end by operation of law at the re- 
quest of one party. To this group belong cancellation on account of non- 
fulfillment by the other party ® and operation of the rule of clausula rebus sic 
stantibus.* Breach of treaty by one party does not in itself affect the 
validity of the treaty-norm, either for the guilty, or for the innocent party; 
the latter is free to insist on the continued validity of the treaty and on its 
fulfillment, may apply sanctions or resort to reprisals, and may ask for the 
reparation in damages. But it is equally clearly a norm of positive interna- 
tional law that the innocent party has, at its option and discretion, the right 
to abrogate the treaty on account of previous breach by the other party. 
In this case the validity of the treaty norms does not come to an end auto- 
matically, however, but only if and when the innocent party makes use of its 


Russia and Holland were no parties, cf. Le Roy, L’ abrogation de la neutralité de la Belgique, 
1923; H. Tobin in this JourNat, Vol. X XVI (1932), p. 514; Moscato, Le sorti della neutral- 
tzzazione belga dopo la guerra, in Riv. di Dir. Int., Vol. XXII (1930), pp. 379-395, 526-541, 
and Vol. XXIII (1931), pp. 54-66, 199-215. 

5° Subsequent physical and permanent impossibility as a reason for the termination of 
treaties is to be distinguished from original impossibility as a reason for the invalidity of 
treaties. 

5 Art. XX of the Covenant: H. Lauterpacht, The Covenant as “Higher Law,” in Br. 
Y. B. J. L., 1936, pp. 54-65. 

2 Yuille Shortridge & Co. (Great Britain v. Portugal) in de Lapradelle-Politis, Recueil des 
Arbitrages Internationauz, Vol. II, 1932, p. 105; J. L. Kunz, ‘Observations on the de facto 
revision of the Covenant,” in New Commonwealth Quarterly, Vol. IV (1938), pp. 131-143. 

53 Recently: J. L. Kunz, Kriegsrecht und Neutralitdtsrecht, Vienna, 1935, pp. 41-44; L. 
Erades, De invloed van oorlog op de geldigheit van verdragen, Amsterdam, 1938. 

5 On the other hand, complete execution of a treaty is not a legal reason for the termina- 
tion of its legal validity, notwithstanding the contrary opinion of many writers. See K. 
Hofbauer, L’éxécution, cause d’extinction du traité international, Rev. de Dr. Int. XX (1937), 
pp. 92-1038). 

5% Woolsey, this JouRNAL, Vol. XX (1926), pp. 346-353; G. Wackernagel, Zur Lehre 
von der einseitigen Aufhebung vélkerrechtlicher Vertrdge, 1926. 

56 Of recent writings see T. Young Huang, The doctrine of rebus sic stantibus in interna- 
tional law, Shanghai, 1935. Ch. Fairman, “Implied resolutive conditions in treaties,” 
this Journa., Vol. XXIX (1935), pp. 219-236); Fusco, La clausula rebus sic stantibus nel 
diritto internazionale, Naples, 1936; C. Lipartiti, La clausola rebus sic stantibus, Milan, 
1938. 
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right to abrogate the treaty, a right which must be exercised within a reason- 
able time after the breach of the treaty has been committed. 

The problem of the clausula rebus sic stantibus—it must be emphasized— 
is equally a problem of positive law and, therefore, entirely different in na- 
ture from the purely political problem of revision of treaties. The clausula, 
insofar as it is positive law, is, further, by no means an exception to the norm 
pacta sunt servanda. The problem, finally, is not a specialty of international 
law, but exists also in municipal law.*’ 

The problem of the clause is, whether there exists in positive international 
law a norm according to which changed circumstances bring about the 
termination—not modification, not suspension—of treaty stipulations.*® It 
is generally recognized that if at the conclusion of a treaty the existence of 
certain circumstances has been taken into consideration by the parties as a 
presupposition for the continuance of the obligations assumed, an essential 
change of these circumstances can produce the termination of the treaty. 
The further problem as to the effect of an essential change of circumstances 
which have not been taken into consideration by the parties on the legal 
validity of the treaty norms is controversial. While this question cannot 
be investigated here in detail, it is theoretically important to state that the 
legal basis for such termination of treaty norms cannot be the ‘‘nature of 
things’ or any other meta-juridical argument, but solely a positive norm of 
international law which so prescribes. 


V 


The original validity of treaty norms depends on the validity of the treaty 
procedure—the presence of the norm-creating act—; the continued validity 
of treaty norms depends on the absence of a norm-abolishing fact. The two 
problems, although both of them problems de lege lata, problems of positive 
law, are different. But they pose a few common problems which it is pro- 
posed to investigate here theoretically. As positive international law has to 
lay down the norms for the original and for the continued validity of treaty 
norms, the first problem that arises is that of the legal sources of the validity 
of treaty norms in both respects. The first source, unquestionably, is gen- 
eral customary international law, to which the very norm pacta sunt servanda 
belongs. The second source consists of treaties. Often treaties contain 
themselves not only norms as to the capacity of contracting parties, ratifica- 


87 L. Pfaff, Die Clausel rebus sic stantibus in der Doktrin und der ésterreichischen Gesetzge- 
bung, Stuttgart, 1898; M. Herzfeld, Die Stellung der clausula rebus sic stantibus im burger- 
lichen Gesetzbuch, Greifswald, 1917. On the common law doctrine of ‘‘frustration’’ see 
Fairman, as cited, note 56. On the French theory of ‘‘imprévision” see A. Bruzin, Essat 
sur la notion d’imprévision et sur son réle en matiére contractuelle, Bordeaux, 1922; J. Magnan 
de Bornier, Essai sur la théorie d’imprévision, Paris, 1924; Louveau, Théorie d’imprévision 
en droit civil et en droit administratif, Rennes, 1920; Jacquemard, La théorie de l’imprévi- 
sion, 1928. 

58 See on this point H. W. Briggs, in this Journau, Vol. XXXVI (1942), pp. 89-96. 
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tion, reservations, but also as to duration, denunciation, compatibility vel 
non cf later treaties and so on. It is also possible that a multipartite treaty 
creates general and abstract norms, concerning the creation and termination 
of treaty norms. But no such great codification exists at the present time. 
The only collective treaty on this subject, the Havana Convention on 
Treaties of 1928, is, as to its sphere of validity, continental only; as to its 
contents it is extremely vague and by no means complete, and it is, finally, 
in consequence of the small number of ratifications, practically of little im- 
portance. It must also be borne in mind that a conventional codification of 
the law on treaties would itself be a collective treaty and, therefore, as to 
change or termination, be subject to the norms of general international law. 

The ‘‘general principles of law, recognized by civilized nations’ ®® as a 
third source of international law have in the inter-war period been particu- 
larly pressed into the service of determining the validity of treaty-created 
norms, especially with regard to the problems of duress and immoral subject 
matter. 

In his Report of 1930 to the Institut de Droit International, Verdross correctly 
took the position that the “general principles of law” as a third source of 
international law have to be clearly distinguished from the “general prin- 
ciples of international law,’’ that they are constituted by the general prin- 
ciples of law, recognized by the quasi-universality of civilized nations as 
positive law in foro domestico; that, even so, they must be applicable to inter- 
national law, and, finally, that they are always merely subsidiary in charac- 
ter. But in his Hague lectures of 1935 Verdross adopted the hardly tenable 
thesis, developed in the meantime by his disciple Heydte, that these ‘‘ general 
principles of law”’ are juris cogentis, hierarchically superior to customary and 
treaty law, with particular application to the doctrine of the validity of 
treaties. Under Verdross’ influence this theory was adopted in 1935 by 


5° An enormous literature on this subject has sprung up in the inter-war period. The 
principal writer on the subject is Verdross: Annuaire de l'Institut de Droit International, 
Vol. 37, Oslo, 1932, pp. 283-298; same, Paris, 1934, pp. 490-507; Luxemburg, 1937, pp. 
183-189; Rev. de Dr. Int., Vol. VIII (1934), pp. 484-498; Rec. des Cours, 1935, Vol. II, 
pp. 195-251; Vélkerrecht, Berlin, 1937, pp. 75-79; Rev. de Gen. Dr. Int. Pub., Vol. XII 
(1938), pp. 44-52. See further Heilborn, Rec. des Cours, 1926, Vol. I, pp. 5-63; Spiropoulos, 
Die allgemeinen Rechtsgrundsdtze im V élkerrecht, 1928; Balladore Pallieri, J principi generali 
del diritto riconosciuti dalle nazioni civili, Turin, 1931; Heydte in Zeitschrift fiir Vélkerrecht, 
Vol. XVI (1932), pp. 461-478 and in Die Friedenswarte, Vol. XX XIII (1933), p. 289; Wolff 
in Rec. des Cours, 1932, Vol. II, pp. 483-551; Scerni, / principi generali di diritto riconoscuti 
dalle nazioni civili, 1932; Harle in Rev. de Dr. Int. Leg. Comp., 1935, pp. 663-687; Ch. de 
Visscher, same, 1933, pp. 395-420; Ripert in Rec. des Cours, 1933, Vol. II, pp. 569-664; 
Raestad, Droit contumier et principes généraux en droit international, 1933; Pasching, in 
Zeitschrift fiir dffentliches Recht, Vol. XIV (1934), p. 26-61; Kopelmanas, in Rev. Gen. Dr. 
Int. Pub., Vol. XV (1936), pp. 285-308; W. Kiinzel, Ungeschriebenes Vélkerrecht, Konigs- 
berg, 1985; P. Grapin, Valeur internationale des principes généraux du droit, Paris, 1934; 
Cegler, Die Bedeutung der allgemeinen Rechtsgrundsdtze fur die Quellenlehre des Vélkerrechts, 
Berlin, 1936. 
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Harle. ‘The ‘general principles of law”’ became thus a modern form of nat- 
ural law and Le Fur called this new natural law the ‘“‘ordre public interna- 
tional.’”’ In the meantime Alvarez and Raestad had launched the idea that 
the ‘‘general principles of law” include also the ‘‘general principles of inter- 
national law.”’ This idea was accepted by Verdross in his Report to the 
Institut de Droit International of 1937. Here he returns to the subsidiary 
character of the ‘‘general principles of law”’ in the original sense, but pro- 
claims that these principles in the second sense are juris cogentis. 

Already this analysis of doctrinal developments shows that our theoretical 
problem of the sources of international law for the validity and termination 
of treaty-created norms is most intimately connected with the problem of the 
hierarchical position of these sources and with the problem of jus cogens and 
jus dispositivum (“pliable law’’).®° For this problem determines the invalid- 
ity of treaties on account of the illegality of contents ab origine, and also 
the termination of the validity of treaties because of subsequent illegality 
of their contents and the so-called conflict between treaties.*! 

The “general principles of law”’ are hierarchically strictly subsidiary in char- 
acter, not juris cogentis, and cannot prevail against customary or treaty- 
norms. As tothe hierarchical order of customary international law, we must 
distinguish between general and particular customary law. General cus- 
tomary law is binding on all, particular law only on certain states. But this 
difference as to the sphere of validity does not yet solve the problem of their 
hierarchical position. All depends on whether the customary law is juris 
cogentis or not; contracting parties can by treaty derogate not only from 
“pliable” particular law, binding on the same states, but also from “‘pliable”’ 
general customary law if it constitutes jus dispositivum. They cannot 
legally derogate from general customary law juris cogentis; such derogation 
can invalidate treaties because of original, can terminate treaties because of 
subsequent, illegality of contents. Such norms are rare in present-day 
positive international law; examples are the norm of the freedom of the seas 
or the very norm pacta sunt servanda. 

If a party concludes a second treaty, incompatible in contents with a 
first treaty, with the same party, the second treaty is valid and its conclusion 
constitutes a termination of the validity of the first treaty by mutual con- 
sent: lex posterior derogat priort. But if a state concludes a treaty with a 


Radnitzky, Dispositives Volkerrecht, Osterreichische Zeitschrift fir dffentliches Recht, 
Vol. I (1914), p. 656; Ch. Rousseau, De la compatibilité des normes juridiques contradic- 
toires dans l’ordre international, Rev. Gen. Dr. Int. Pub., 1932, pp. 133-192; Morelli, N orme 
dispositive di diritto internazionale, Urbino, 1931; J. Jurt, Zwingendes Vélkerrecht, St. Gal- 
len, 1933; Ch. de Visscher, in Rev. Dr. Int. Leg. Comp., 1933, pp. 395-420; J. Ray, Des con- 
flits entre principes abstraits et stipulatians conventionnelles Rec. des Cours, 1934, Vol. II, 
pp. 635-707; R. L. Buell, The Suez Canal and League Sanctions, Geneva Special Studies, 
Vol. VI, No. 3 (1935); H. Lauterpacht, work cited, note 51, above; M. Sorensen, note 49; 
Vitta, note 5, pp. 172-208. 61 On the last problem see Kelsen, Contrato, pp. 83-111. 
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third state, the contents of which is in violation of an earlier treaty with 
another state, the second treaty is, nevertheless, valid, although the party, 
having concluded both treaties, is guilty of an illegal act.” 

As far as multipartite treaties are concerned, a later treaty, in conflict 
with an earlier treaty, is valid, if both treaties have been concluded between 
the same states. But more complicated problems arise, if a later bilateral 
or multipartite treaty, concluded by two or more, but not by all, of the 
parties to the earlier multipartite treaty, is incompatible with this earlier 
treaty. We must here distinguish several hypotheses: If a bilateral or 
multipartite treaty has later been concluded between parties, all members of 
the original multipartite treaty, it depends again on whether the later treaty 
derogates from norms juris cogentis or merely norms juris dispositivi of the 
earlier treaty. The later treaty is valid, if the earlier treaty expressly or 
impliedly permits treaties of this type,® or if the later treaty deals with norms, 
expressly declared by the original treaty to be juris dispositivi.* It may be 
ordered by the earlier treaty that parties may by a new treaty replace the 
earlier treaty inter se, provided that the new treaty be open to the accession 
of the original parties; in such case the earlier treaty remains in force for the 
original parties which are not parties to the later treaty nor have adhered to 
it.® But the earlier treaty may contain norms juris cogentis;® in such case 
a later bilateral or multipartite treaty, not concluded between all the original 
parties, in derogation of these norms, is not only illegal, but invalid. This 
problem applies not only to the original validity of the second, but also to thé 
termination of the validity of the first treaty; for in the case considered less 
than all the contracting parties to the first multipartite treaty cannot legally 
change or abrogate the earlier treaty, not even inter se.®” 


® See the Bryan-Chamorro Treaty (U.S.-Nicaragua) of 1914. In the case of Costa Rica 
v. Nicaragua the plaintiff state petitioned the Central American Court of Justice to decide 
that the treaty in question violated the rights of the plaintiff, acquired by the Canas-Jerez 
Treaty and that this violation rendered the Bryan-Chamorro Treaty void (“que la violacién 
de los derechos de Costa Rica vicia de nulidad el dicho Pacto Bryan-Chamorro’”’: Anales de 
la Corte de Justicia Centroamericana, Vol. V, Nos. 14-16, pp. 149, 150). But the Court de- 
cided that the Bryan-Chamorro Treaty was illegal, but not void (p. 176). Similar decision 
in the Case El Salvador v. Nicaragua, (Vol. VI, Nos. 16-18, 1917, pp. 168, 169-170.) 

*§ Covenant, Art. XXI. Convention to codrdinate, extend, and assure the fulfillment of 
certain treaties between the American states, Buenos Aires, 1936, Art. VII. 

* Hague Convention V of 1907, Art. XII. 

% Hague Convention I of 1907, Arts. 91, 93, 94; convention IV, Arts. 4, 6. 

* General Act of the Brussels Conference relative to the African Slave Trade of July 2, 
1890, Art. 96 (Martens, N.R.G., 2nd ser., p. 345), Covenant, Art. XX. See also the article 
of the Universal Postal Conventions which forbids members to conclude more restricted 
Unions in derogation of the norms of the Convention. 

7 Examples of such modification or abrogation of norms of multipartite treaties without 
the consent of all the original parties: Treaty of Versailles (abrogation of the permanent 
neutrality of Belgium); Agreement for the evacuation of the Rhineland 1929; Agreements of 
the Little Entente with Bulgaria and Hungary, concerning their equality in armaments 1938; 
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But if the later treaty, bilateral or multilateral, has been concluded by a 
party or parties, members of the earlier treaty, with a third state, not a mem- 
ber of the earlier treaty, and if the later treaty derogates from norms juris 
cogentis of the earlier treaty, the later treaty is valid,®* although the party or 
parties, members of the first treaty, are guilty of an illegal act, engaging their 
international responsibility. 

This discussion shows the necessity of clearly distinguishing between the 
invalidity of treaty norms and the illegal creation of valid treaty norms.®® 
Invalid treaties may be, it is said, either void or voidable. It is often said 
that a treaty is null (nul et non avenu, void ab initio, nichtig), if it is vitiated 
by such a great defect that the states attempting to conclude it do not suc- 
ceed; that such a treaty is juridically negotium nullum; that the treaty is 
void automatically, needs no procedure of annulment; whereas voidable 
treaties are valid, as long as they are not declared void at the request of the 
aggrieved party. Asa law does not deal with naked facts, however, but only 
with facts ascertained by the competent legal authority,’° there is no absolute 
difference between the conceptions of ‘“‘void’”’ and ‘‘voidable.’”’ There 
may, on the other hand, well be a relative difference. Only research into 
positive international law can answer these questions: Is annulment of a 
treaty retroactive? Cana treaty be attacked as voidable by both or only by 
one party, or also by a third state? Can the defects of a treaty be healed 
by the action of the parties? Can such treaty be confirmed? Must the 
reasons of invalidity be pleaded by a party or can they be taken into con- 
sideration by an international court ez officio? 

Generally speaking, cases of treaties void ab initio are rare under present 
day international law. As to voidable treaties, only the aggrieved party has 
a right to attack them; the defect must be pleaded and will not be taken into 
consideration by an international court ez officio. The annulment of treaties 
has retroactive effect. The legal effect of termination is always ex nunc. 

With regard to the validity and the termination of treaty-created norms 
the problem of the divisibility of treaties has arisen. Of course, a treaty 
may stipulate that it constitutes an indivisible whole.”! But where treaties 
consist of different parts, dealing with completely different subject-matters, 
it is now recognized by the majority of writers, by the treaties themselves, 


Montreux Convention of July 20, 1936, concerning the Regime of the Straits, without the 
participation of Italy, party to the Lausanne Convention 1923 (but Italy acceded to the 1936 
Convention in 1938). See also the Dissenting Opinion of Judge Negolescu in Publs. of the 
P.C.1.J., Ser. B., No. 14, pp. 73, 129, and the Separate Opinions of Judges van Eysinga and 
Schiicking in the Chinn Case (Ser. A/B, No. 63, p. 131, pp. 148-150). 

68 Covenant, Art. XX. 

6° See the language of President Hurst in the Chinn Case, as cited, pp. 122-123. 

7 This idea has now become pivotal in the system of Kelsen but see also Scelle: ‘J existe 
un instant entre le moment ou la nullité est alleguée et celui ow elle est constatée par l’autorité 
compétente”’, Précis de Droit des Gens. Vol. II, Paris, 1934, p. 419. 

7” Thus Art. 65 of the unratified London Declaration of 1909. 
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by international tribunals, and by the practice of states, that the problem of 
the validity or termination of treaty-created norms can arise not only with 
regard to the treaty as a whole, but also with regard to certain parts or articles 
of the treaty. 

So far we have discussed the theoretical problems of the rules of interna- 
tional law as to the validity and termination of the validity of treaty-created 
norms. Now we come to the important distinction between these general, 
abstract norms and their application to a single concrete case. In such con- 
crete cases a conflict may arise between the states in question either over the 
facts, or over the law, or over both. It is one problem to determine the ab- 
stract, general norm according to which the occurrence of a resolutive condi- 
tion, stipulated in the treaty, brings the treaty to an end. It is a different 
problem to ascertain whether in a concrete case this resolutive condition has 
arisen in fact. 

The problem of the difference between the abstract, general norms as 
to the validity and termination of treaties and the conflicts between states 
as to their application to a concrete case is often not seen, or, if seen, is 
restricted to the cancellation of a treaty on account of breach by the other 
party and the clausula rebus sic stantibus. But it must be emphasized that 
such a conflict can and does arise with regard to any condition of the treaty’s 
validity, and with regard to any condition of the termination of treaty-created 
norms. 

In an advanced municipal legal order such conflicts are peacefully decided 
with authentic and final legal authority by centralized, special, organs for the 
application of the law, organs different from the parties in conflict: impartial 
and independent courts, having compulsory jurisdiction. The task of the 
court is to ascertain the facts with authority, to ascertain the law, to apply 
the law as ascertained, to the facts as ascertained, to order the application 
and execution of the sanction prescribed by the law. 

If states are in conflict in a concrete case, as to the facts or the law, con- 
cerning the validity or termination of treaty norms, we are in the presence of 
an international conflict which, like any other international conflict, must be 
settled in accordance with the norms of general international law and of the 
particular international law binding upon the parties. The treaty may itself 
contain norms of procedure for the settlement of such conflicts, as in the 
case of the Locarno Treaty. The parties may be bound by the League Cov- 
enant or by a conciliation treaty. There may exist between them a treaty 
of obligatory arbitration or judicial settlement for these types of conflict. 
Then the parties are bound to follow this procedure, and a juridical solution 
is possible. 

But where no such particular international law exists between the parties, 
only general international law can be applied. And even where such particu- 
lar law exists we may, in the last analysis, be thrown back on general inter- 
national law; for a conflict may arise as to the meaning or interpretation of 
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this particular treaty law or a party may become guilty of a breach of this 
particular treaty law. 

As to the solutions of conflicts concerning the validity or termination of 
treaties, under general international law, the juristic literature gives two 
opposite answers: the one, put forward, e.g., recently by Vitta,” says that 
withdrawal from a treaty, even if there is a conflict between the parties as to 
its validity or continued validity, is legally possible only with the consent of 
all the contracting parties; the other, put forward, recently by Verdross,” 
gives the aggrieved party under general international law a right to decide 
the conflict itself. 

In order to come to a correct understanding of this problem it must be 
borne in mind that present-day general international law, as a primitive legal 
order, lacks special organs for the application of general, abstract norms to 
concrete cases, and that, under general international law, the states them- 
selves are the organs left to apply the law. It is for them, judges and parties 
in the same person, to ascertain the law and the facts, to apply the law as as- 
certained to the facts as ascertained, to order and execute the sanction, 
which, as in all primitive laws, takes the form of self-help: reprisals and war. 
As in all primitive laws, a peaceful juridical solution of the conflict is only 
possible by the agreement of the parties. If no such agreement can be 
reached—and it will, of course, for political reasons often be impossible to 
reach such agreement,—each party is entitled to ascertain the law and facts 
itself, to act accordingly, to apply reprisals and so on. But, on the other 
hand, neither the unilateral pretention of the one, nor the unilateral denial 
of the other party, can furnish an objective and impartial decision of the 
conflict. 

The conclusion of this theoretical investigation is that, under present day 
primitive and technically very imperfect general international law, conflicts 
between states as to the validity and termination of treaties cannot be settled 
juridically in a peaceful way,” where no agreement between the parties can 
be reached, and leads to the inescapable conclusion that the first and most 


72 Work cited above, note 5, pp. 29-30. 73 Vélkerrecht, Berlin, 1937, pp. 89, 95. 

74D. Anzilotti, Corso di Diritto Internazionale, Vol. III, 1st part. Rome, 1915, p. 8: 
Poiché non esiste un potere superiore agli Stati, le loro controversie non hanno che un modo di 
resoluzione, consistente nell’accordo degli Stati medesimi. 

% Thus clearly Oppenheim, although limited to the clausula rebus sic stantibus: ‘If such 
abrogation be refused, a conflict arises between the treaty obligations and the right to be 
released from them, which, in absence of an international Court that could give judgment in 
the matter, cannot be settled juridically ” (7nternational Law, London, 1928 (4th ed.; McNair), 
Vol. I, p. 751). See also G. del Vecchio, ‘The old illusion that the maxim pacta sunt ser- 
vanda, independently of any jurisdiction which ascertains the subjective and objective req- 
uisites of the validity of a contract, is sufficient to regulate the relations between states, is 
vanishing from the field of international law”’ (Pol. Sci. Quar. Vol. L (1938), p. 529). In the 
same sense Kelsen and Verzijl, as cited. For an excellent treatment of the whole problem 
see G. Balladore Pallieri, Diritto Internazionale Pubblico, Milan, 1938 (2nd. ed.), pp. 312-313. 
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important step on the road of progress toward international law and order 
must be the introduction into general international law of compulsory inter- 
national courts. As long as this progress is not realized the whole problem 
of the validity and termination of treaties must remain, of necessity, in an 
entirely unsatisfactory condition and a condition which cannot be remedied 
by the science of international law. But as the same is true with regard to 
general international law as a whole the result of this theoretical investiga- 
tion of a limited problem leads to a postulate of extreme importance today: 
If we are really bent on bettering international relations, our task is to trans- 
form present-day primitive general international law into a more advanced 
legal order and the first and most important step is the establishment in 
general international law of international courts, having compulsory Jjuris- 
diction over all international conflicts, in which states are in conflict as to the 
positive law. 


VI 


Pacta sunt servanda means the institution, by general international law, 
of a special procedure—the treaty procedure—for the creation of interna- 
tional norms. Norms, thus created, are valid and must be kept, as long as no 
norm-abolishing fact, as laid down by norms of international law, has oc- 
curred. Pacta sunt servanda, in consequence, and contrary to the opinion of 
many writers, admits no exceptions. The problems of the norm pacta sunt 
servanda are exclusively problems of positive law. The revision of treaties,” 
on the other hand, presupposes necessarily valid treaties, and brings up the 
purely political problem of a change or termination of valid treaty norms, 
recognized as valid in positive law by the conflicting parties, for metajuridical 
reasons. Valid treaty norms must be kept, but they can, by appropriate 
procedures, be revised. Pacta sunt servanda means the inviolability, not the 
unchangeability, of treaties. The revision of treaties is neither an exception 
to, nor in contradiction with, the norm pacta sunt servanda. Pacta sunt 
servanda belongs to the domain of positive law, the lez lata, revision to politics 
of law, the lex ferenda; the first deals with questions as to what the law is, 
the second with questions as to what the law should be; the first is a problem 
for the judge, the second for the legislator. 


* Kunz, The problem of revision in international law, this JourNnat, Voi. xxxi (1939), 
pp. 40-43. 
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GERMAN PRISONERS OF WAR IN THE UNITED STATES 


By Joun Brown Mason * 


For the first time in over one hundred years the American public has 
large numbers of foreign prisoners of war in its midst. While German naval 
prisoners were held in the United States during the last World War they 
numbered only a few thousand men, as compared with the total today of 
over three hundred thousand Germans,! with additional numbers still pour- 
ing into our ports. The task of housing and feeding these prisoners, of 
providing for their other needs as well as of guarding them and putting them 
to work at productive labor, has been the responsibility of the War Depart- 
ment. With few precedents and practically no experience to fall back 
upon, it has done and is doing an enormous job with results that, as a whole, 
are a credit to the good name of the United States. 

It is also the first time that the United States has had occasion to apply 
the provisions of the two conventions signed at Geneva on July 27, 1929, 
“Relative to the Treatment of Prisoners of War’ and ‘‘ For the Amelioration 
ot the Condition of the Wounded and the Sick of Armies in the Field,” 
respectively,’ a fact which is of special interest to students of international 
law. Although both conventions are based upon drafts submitted by the 
International Red Cross Committee,’ it is worth recalling that the movement 
for better conditions for prisoners of war is closely connected with the history 
of this country.‘ In 1785 the United States signed a Treaty of Friendship 
with Prussia,’ which was probably the first to stipulate proper treatment for 
prisoners of war. It prohibited their confinement in prisons as well as the 
use of irons, and provided that they be held in a healthy place, be allowed 


* Foreign Economic Administration, formerly of the Internees Section, Special War Prob- 
lems Division, Department of State. Opinions expressed in this article are not to be con- 
strued as reflecting the views of the Department of State or any other government agency. 

1In addition, 50,570 Italian and 2,828 Japanese prisoners of war were held in the United 
States on February 15, 1945. 

2 47 Statutes at Large, pp. 2021-2066 and 2074-2101 (Treaty Series Nos. 846 and 847); this 
JOURNAL, Vol. 27 (1933), Supplement, pp. 43-86. In line with the current usage of the War 
Department these conventions are referred to in this article as the ‘‘Geneva Convention” 
and the ‘‘Red Cross Convention,” respeetively. Attention is called to the fact that pub- 
licists have often applied the term Geneva Convention to what the Army calls the Red Cross 
Convention. 

*L. Oppenheim, International Law, London, 1940 (6th ed., by H. Lauterpacht), Vol. II, 
p. 293; William E. S. Flory, Prisoners of War: A Study in the Development of International 
Law, Washington, 1942, p. 23. 

‘Eleanor C. Flynn, ‘“‘The Geneva Convention on Treatment of Prisoners of War,” in 
George Washington Law Review, Vol. II (1943), pp. 505-506. 

58 U.S. Stat. 84, 96 (1785). 
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exercise and be kept and fed as troops. In 1863 the United States War De- 
partment issued the famous General Order No. 100, Instructions for the 
Government of Armies of the United States in the Field, one of the classic 
documents of the law of war, compiled by Francis Lieber, refugee from Ger- 
many and at the time a professor of Political Science at Columbia College. 
They probably constituted the first comprehensive codification of interna- 
tional law relating to prisoners of war issued by any government.’ 


THE ROLE OF THE STATE DEPARTMENT 


The Geneva Convention assigns certain rights and obligations to the de- 
taining Power, to the protecting Power, and to the captives themselves. 
The War Department is directly charged with the custody of all enemy 
prisoners of war, including those captured by the Navy. The responsibility 
of liaison with the neutral powers which protect the interests of enemy 
nationals lies with the State Department. It appears worthwhile, therefore, 
to describe briefly the functions of the State and War Departments and the 
close relationship between the two in the application of the terms of the two 
1929 Conventions to enemy prisoners of war. 

The large amount of work falling to the State Department in this connec- 
tion necessitated the establishment of an Internees Section * in the Special 
War Problems Division of the State Department in January, 1942. It deals 
particularly with the Department’s responsibilities concerning enemy 


prisoners of war and civilian internees ° held in this country, as well as with 
American prisoners and civilian internees in enemy and enemy-occupied 
territories. It maintains close liaison with the Office of Censorship, the 
Post Office Department, the Department of Justice, and the Navy and War 
Departments, especially the Personnel Division, War Department General 
Staff, and the Office of the Provost Marshal General. The Section is, of 
course, in continuous contact with the Swiss Legation as the protecting 


* See Oppenheim, work cited, pp. 291-94, for a brief story of the changing conditions of 
prisoners of war from antiquity to our time. Flory, work cited, pp. 7-15, details the chang- 
ing concepts of international law applying to prisoners of war during the same period. 

7 Flory, work cited, p. 18. 

® Since its early days it has been headed by Mr. Bernard Gufler, a Foreign Service Officer 
who, until 1941, was stationed at the American Embassy in Berlin where he was in charge of 
the inspection of the prisoner of war camps for British soldiers in Germany while the United 
States served as a protecting Power. 

For the background and the various aspects of the work of the Internees Section, see 
Graham H. Stuart, ‘Special War Problems Division,” in Department of State Bulletin, 
Vol. XI, No. 264 (July 16, 1944), pp. 63-74. As Consultant in the Division of Research and 
Publication of the State Department, Dr. Stuart wrote a detailed history and analysis of the 
work of the Special War Problems Division which constitutes the basis for the above men- 
tioned article and others under the same heading in the Department of State Bulletin of July 
2 and 30 and August 6 and 20, 1944. 

*R. R. Wilson, ‘‘Recent Developments in the Treatment of Civilian Alien Enemies,” in 
this Journat, Vol. 38 (1944), pp. 397-406. 
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Power for German prisoners in this country, and it maintains connections 
with the American Red Cross and the International Red Cross Committee 
and the War Prisoners’ Aid of the International Y.M.C.A.!° Matters of 
policy are laid before the Interdepartmental Board on Prisoners of War on 
which the Departments of State, War, Navy, and Justice are represented. 
Members of the staff of the Internees Section are present at all of its meet- 
ings. From time to time discussions are held with representatives of the 
British and Canadian Embassies. 

Officers of the Internees Section accompany the representatives of the 
Swiss Legation, Division of Foreign Interests, on their periodical visits to 
and inspections of prisoner of war camps.'!!' This is done as a matter of 
courtesy to the representatives of the protecting Power ” and for the purpose 
of facilitating the solution of problems on the spot as much as possible. At 
the same time these visits serve to keep the Department informed of condi- 
tions in prisoner of war camps. It is to be remembered that prisoner prob- 
lems affecting hundreds of thousands of men and our relations with other 
states cannot be treated satisfactorily from the seclusive atmosphere of a 
desk. The extended knowledge of the various problems of life behind the 
barbed-wire gained by the personal and repeated experience of all officers 
of the Section through direct contacts with the American camp commanders, 
the officers and men of the guard personnel, as well as with the captives 
themselves, serves to provide Section officers with an invaluable knowledge 
of camp problems." Reports on these visits are prepared by the officers of 
the Internees Section on their return. Copies of the camp reports are made 
available to the War Department, which gains from them a certain insight 
into camp problems as seen by two civilian observers, one Swiss and one 
American. 

As officers of the Section visiting a prisoner of war camp must be prepared 
to make occasional recommendations of their own regarding the application 
and interpretation of the Geneva Convention, it is essential that they be 
men of experience and judgment." An average of two or three, and at times 


10 See Stuart, work cited, pp. 66-67, 74. The Spanish and Swedish Legations, respectively, 
are concerned with the interests of the Japanese prisoners and internees in the United States 
(Sweden in the Hawaiian Islands where there are no Spanish consular offices). Sweden also 
acts as the protecting Power for Finnish internees of whom there are very few.—Representa- 
tives of the Vatican are allowed to enter prisoner of war camps for spiritual purposes. 

The Swiss representatives may interview prisoners without witnesses; in accordance 
with the Geneva Prisoners of War Convention, Art. 86. 

In Germany representatives of the protecting Power are accompanied on their camp 
visits by German Army officers. 

18 Stuart, work cited, p.67. Some camp visits are made by Section officers in the company 
of American Army officers rather than of the Swiss representatives. Details not contained in 
Dr. Stuart’s article as well as all comments are based upon the writer’s experience in the 
Internees Section and on his trips to numerous prisoner of war camps. 

14 Stuart, work cited, pp. 67-70. 

16 Stuart, work cited, pp. 67-70; also his ‘‘War Prisoners and Internees in the United 
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even four, officers of the Section are continually on the road. Upon their 
return the camp experience of these officers is applied to the drafting of cor- 
respondence to the protecting Power concerning protests, recommendations 
or inquiries by the Swiss Legation or complaints, requests or inquiries by the 
prisoner of war Spokesmen. Visiting camps also helps the Section officers 
to appreciate more fully the problems of American prisoners of war in Ger- 
man hands—a field in which some of them specialize—and thus contributes 
to the furtherance of the welfare of our own men in enemy custody. The 
camp reports further serve as the basis of recommendations which the Sec- 
tion may wish to submit to the Department of State, to the War Department 
or to the Interdepartmental Board on Prisoners of War for possible action in 
fulfilment of obligations under the Geneva Convention or in the exercise of 
rights granted by it to the detaining Power. 

Memoranda or notes from the Swiss Legation dealing with conditions 

found in camps by their visiting representatives or with matters brought to 
their attention in letters from prisoner of war camp Spokesmen, are addressed 
to the State Department. From there they are forwarded by the Internees 
Section to the Office of the Provost Marshal General, with the request that 
the State Department be informed of the views of the War Department with 
regard to the matter in question in order that an appropriate reply may be 
made to the Swiss Legation. Pertinent observations or references to past 
correspondence, policies, decisions or other action may be joined with the 
request. In regard to matters of special or general importance, the State 
Department may add a statement of explanation of its own views or pro- 
posals. When, for instance, the Swiss Legation passed on and supported 
requests of camp Spokesmen for the assignment of captive ministers and 
priests other than Army Chaplains " as religious guides for the prisoners of 
war, the Department of State pointed out the relative frequency of these 
requests and the desirability of a methodical distribution of these captive 
religious leaders among the many camps. In the past they had been dis- 
tributed very unevenly, with the result that on occasion eight to ten and 
even twenty captive priests or ministers would be unutilized in one camp 
while many other camps would be without religious assistance. The Secre- 
tary of War fully and quickly coéperated in this matter and laid down a 
corresponding policy with results beneficial to the many prisoners desiring 
religious guidance as well as to the morale of camps and the reputation of the 
United States as a proponent of religious freedom. 
States,” in American Foreign Service Journal, Vol. XXI, No. 10 (October, 1944), pp. 531, 568. 
The Section officers visiting camps include a retired United States Minister and former 
Inspecting Consul General and a Foreign Service Officer, Class II (prior to his assignment to 
the staff of the European Advisory Commission). 

® As the German Army provides only one chaplain for each division, as against between 
one and three for an American regiment, the number of captured chaplains is extremely 


small. Germany does not exempt ministers and priests from the draft but uses them, ordi- 
narily as sanitary personnel; some, however, are captured as front-line fighters. 
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The replies received from the Secretary of War or, ordinarily, from the 
Office of the Provost Marshal General, are forwarded by the Internees Sec- 
tion to the Swiss Legation. 

The Swiss Legation may write to camp Spokesmen in answer to their 
complaints, requests or inquiries. From time to time it sends out circular 
letters to all camp Spokesmen dealing with matters of general importance 
such as voluntary labor by non-commissioned officers, regulations con- 
cerning pay of prisoners of war, questions affecting protected personnel, 
information to be furnished in writing to the visiting Swiss representatives, 
delays in the forwarding of mail after D-Day. 

Camp Spokesmen have the right to make complaints and requests to Camp 
Commanders and the protecting Power regarding the conditions of their in- 
ternment. Their correspondence reaches the protecting Power through 
various channels, such as the respective Camp Commanders, the Office of the 
Provost Marshal General, and the Internees Section of the State Depart- 
ment. Under Article 42 of the Geneva Convention complaints by the 
Spokesmen have to be forwarded immediately by the Camp Commander. 
The Camp Commander’s comments, if any, are forwarded together with the 
Spokesman’s letter through the above channels.!?7 The correspondence 
with the Swiss Legation may refer to complaints, but more often it deals 
with applications for the so-called Afrika bonus, proxy marriages, divorces, 
acknowledgments of paternity, requests for validification of promotions on 
the battlefield just before capture, recognition as protected personnel, powers 
of attorney, wills, and other documents addressed to the German authorities. 
They may address to the Swiss authorities requests for information about 
missing relatives.'8 


THE TREATMENT OF ENEMY PRISONERS OF WAR 


While it is too early to describe all specific aspects of the task imposed 
upon the United States as a detaining Power a general picture of the prisoner 
of war situation in this country can be given. 

The German prisoners began arriving in the United States in large num- 
bers in the late spring of 1943 after the Allied victories in Africa, and they 
poured into the country in a steady stream after the invasion of France. 
The members of the proud Afrikakorps are therefore the veterans among 
German ‘‘PW’s’’!® (as they are generally referred to briefly after the 
big letters stamped on their clothing to make escapes more difficult). 
Picked for physical and soldierly qualities, and having the reputation of 
possessing strong National Socialistic sentiments,?° their average age even 


17 The provisions of the Convention are amplified by War Department regulations. 

18 For instance, as the result of the bombing of German cities. 

19 Some German prisoners declare that the letters ‘‘PW” stand for “‘pensionriete Wehr- 
macht.” 
20 However, the Afrikakorps includes the 999th Division which consisted of inmates of 
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today is only twenty-three years—a sharp contrast to the age range of sixteen 
(or less) to sixty-nine years of age which the writer has noted among the 
arrivals from France and Belgium. However, many excellent physical 
specimens are still found among the prisoners taken recently. 

The number of German prisoners of war in American custody in the con- 
tinental United States on February 15, 1945 was as follows: officers, 12,619; 
non-commissioned officers, 67,154; enlisted men, 226,413. 

This number includes some thirty generals and two or three admirals.”! 

The Geneva Convention provides that prisoners of war be humanely 
treated and protected, particularly against acts of violence, insults, and 
public curiosity (Article 2). The general public is, therefore, not allowed 
access to prisoner of war camps or association with the prisoners in the 
places where they work—usually outside of the camps, such as factories, 
canneries, laundries, and farms. American guard personnel has received 
pertinent instructions to that effect. 

Measures of reprisals against prisoners are prohibited (Article 2), and 
none have been applied by the United States. Upon questioning, every 
prisoner of war is bound to give his true name and rank, or else his regimental 
number. In American custody he is given a serial number, photographed, 
and fingerprinted. Careful personnel records are kept. No coercion may 
be used on him to secure information relative to the condition of his army or 
country. Prisoners who refuse to answer may not be threatened, insulted 
or exposed to unpleasant or disadvantageous treatment of any kind (Article 
5). In American practice, the prisoners are questioned at special interroga- 
tion centers. Practically no complaint has been made by the prisoners to 
the Swiss Legation about the treatment in these transient centers. 

Foreign money thus taken away from a prisoner is receipted for and is 
held in custody by the military authorities to the account of each prisoner. 
United States currency is deposited in the prisoner’s trust fund account. 
Identification documents, insignia of rank, and decorations are retained by 
or returned to the prisoners (Article 6) who exhibit them freely whenever 
they wear their uniforms. 

Belligerents are bound to notify each other of the capture of prisoners 
within the shortest period possible, providing through the intermediary of 
information bureaus the names and the serial numbers of each prisoner and 
the official address to which the correspondence of the families may be sent 
(Articles 8 and 77). The United States has established for this purpose the 
Enemy Prisoner of War Information Bureau in the War Department, which 
is a division of the office of the Provost Marshal General. 


concentration camps, with a sprinkling of criminal convicts added in an attempt to discredit 
the members of the division. It was commanded by ‘“‘reliable”’ officers and non-commis- 
sioned officers. 

1 Among them Colonel General (a four-star general) Jiirgen von Arnim, German Com- 
mander-in-Chief in Tunisia; The New York Times, July 11, 1944. 
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As soon as possible every prisoner must be enabled to correspond with his 
family (Article 8). It is provided that each belligerent shall periodically 
determine the number of letters and postal cards per month which prisoners 
of war in its possession are allowed to send (Article 36). German prisoners 
in American custody are allowed to write letters and post cards as follows: 
General officers, five letters and five cards a month; other officers, three let- 
ters and four cards a month; and enlisted men, two letters and four cards a 
month. The length of letters and cards is restricted; they must be written 
on special forms. Mail may not be delayed or detained for disciplinary 
reasons (Article 36). Letters may therefore be written and received even 
when prisoners are confined in a guard house. 

Prisoners of war are allowed individually to receive parcels containing 
food and certain other articles (Article 37). German prisoners may there- 
fore receive such packages from members of their families or from the Ger- 
man Red Cross. In many camps the prisoners have asked the German 
Red Cross through the Swiss representatives to keep food and tobacco in 
Germany because they are not needed by prisoners held in this country. 
American regulations allow every prisoner one cable or telegram during his 
internment, in addition to any called for by deaths or serious illness. 

Letters and presents are exempt from all postal, import, and other duties. 
In cases of acknowledged urgency, prisoners are allowed to send telegrams, 
paying the usual charges (Article 38). Prisoners, for instance, may send 
telegrams home through the American Red Cross when they have not re- 
ceived any mail from their families for a period of three months or more. 

Prisoners are allowed to receive shipments of books individually as well as 
collectively for the library of prisoners’ camps. These books are subject 
to censorship (Article 39). They are sent to the prisoners by members of 
their families or, in the case of camp libraries, by the German Red Cross and 
by the War Prisoners’ Aid of the International Y.M.C.A. They may also 
be sent to prisoners of war by relatives resident in the United States, or they 
may be purchased by the prisoners individually, or collectively for the camp 
libraries. In all cases books sent by private persons have to be shipped 
directly from the publishing house to the prisoners or the prisoners’ camp 
library. Current newspapers and magazines of wide circulation published 
in the English language in continental United States are available to the 
prisoners, by subscription, foreign language newspapers upon approval by 
the Provost Marshal General. A number of copies of The New York Times 
are found in every camp, as well as local papers. German language news- 
papers are less in demand. 

Censorship of correspondence must be effected within the shortest possible 
time (Article 40). In the case of the United States foreign and domestic 
correspondence is subject to censorship by the Office of Censorship, with 
certain exceptions, and to examination by military authorities. 

Prisoners of war are housed in base camps established in permanence and 
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in branch camps which are either permanent or temporary and which ordi- 
narily are under the supervision of the base camp. On February 15, 1945, 
there were 130 base camps and 295 branch camps for German prisoners in 
continental United States. An additional number of prisoners of war were 
in hospitals and others in penal institutions. 

Most of the early camps were established in the south and southwest 
states to take advantage of low construction and operating costs due to the 
milder climate and other conditions. As the need for utilizing prisoner of 
war labor increased, more camps were established in the northern states 
until now February 15, 1945, camps are found in all states except Nevada, 
North Dakota, Rhode Island, Montana, and Vermont. More than half 
of the camps have been established at Army posts, camps, and stations 
where as many as three-fourths of the prisoners have been employed ” in 
bakeries, officers’ messes and laundries, building roads and buildings and 
general cleaning work. The remainder were engaged in private contract 
work, mostly on farms. For reasons of security a number of early camps 
were established in rather isolated areas. As the military authorities gained 
experience in the handling of prisoners of war, and as the manpower shortage 
became more and more pressing, work projects for prisoners assumed in- 
creasing importance. New camps are, therefore, often located near and 
even close to centers of population, depending on manpower needs. 

The responsibility for the establishment and operation of camps lies in the 
hands of the nine regional Service Commands,” in accordance with broad 


2 Major Maxwell S. MacKnight (of the Prisoner of War Division, Office of the Provost 
Marshal General), ‘‘The Employment of Prisoners of War in the United States,” in Interna- 
tional Labour Review, Vol. 50, No. 1 (July, 1944), p. 49. 

* The control of the camp is somewhat diffused. Personnel Division, War Department, 
General Staff, is charged with the determination of broad, basic plans and policies concerning 
prisoners. In accordance with them, the Commanding General, Army Service Forces, is 
charged with all matters pertaining to enemy prisoners in continental United States includ- 
ing their custody, control, utilization, location, care, treatment, repatriation, and security. 
Included among these responsibilities are: 


a. Supervision and execution of War Department policies to make effective the 
provisions of the Geneva Convention. 

b. The discharge of the War Department’s responsibility in the supervision and ad- 
ministration of arrangements between belligerent powers with reference to prisoners. 

c. The supervision and administration of all matters affecting prisoners arising under 
arrangements or dealings with neutral powers or agencies, including the Central Agency 
for Information in neutral countries, and the protecting Powers. 

d. Formulating the necessary rules and regulations relative to the War Department’s 
responsibility in the control of prisoners. 

e. Coérdination of policies and procedures concerning prisoners with other Federal 
agencies. 

f. Establishment and operation of the Prisoner of War Information Bureau and the 
Enemy Alien Information Bureau. 


The Provost Marshal General functions as the staff agency of the Commanding General, 
Army Service Forces, and carries out his responsibility in matters pertaining to prisoners. 
Under the supervision of the Commanding General, Army Service Forces, the Commanding 
General of each service command is responsible for all matters pertaining to prisoners within 


a 
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policies laid down by the War Department. While this decentralization of 
authority allows a certain flexibility in furnishing labor where it is needed 
most, it also results in a lack of uniformity in those standards of camp man- 
agement which are not prescribed by the Geneva Convention. 

The capacity of camps ranges from 150 to 7,000 prisoners; the average is 
around 2,500. The actual number of prisoners in a given camp is dependent 
in part on the season of the year, as men may be transferred at any time to 
outlying branch camps located near canneries, saw mills, cotton crops, and 
SO on. 

In general the Geneva Convention prescribes that prisoners of war shall 
be lodged in buildings or barracks affording certain guarantees of hygiene 
and healthfulness. They must be fully protected from dampness and suf- 
ficiently heated and lighted. The total surface, minimum cubic amount of 
air and the arrangement and material of bedding in these dormitories shall 
be the same as for the troops at base camps of the detaining Power (Article 
10). In American practice prisoner of war camps are located, whenever 
possible, where existing military installations—including housing, land, and 
service—may be utilized. Use is also made of Federal Government camps, 
including those formerly belonging to the Civilian Conservation Corps, the 
National Youth Administration, the Farm Security Administration, and 
other governmental agencies, including state and local fair grounds and 
buildings, armories, schools, and auditoriums. In some instances privately 
owned facilities are converted to house prisoners of war. 

Prisoner of war camps which are entirely new establishments follow a 
standard layout plan, which has been described as follows: 


The basic feature of the plan is the compound. A camp consists of 
one or more compounds surrounded by two * wire fences. Compounds 
are separated from each other by a single fence. Each compound 
houses four companies of prisoners or approximately 1,000 prisoners. 
The housing and messing facilities are equivalent to those furnished to 
United States troops at base camps, as required by the Geneva Con- 
vention. These facilities consist of five barracks, a latrine containing 
showers and laundry tubs with unlimited hot and cold running water, 
a mess hall, and an administrative building for each company. In 
addition, each compound is provided with a recreation building, an 
infirmary, a workshop, a canteen building, and an administration build- 
ing. The compound area is sufficient to provide outdoor recreation 
space. Each camp also has a chapel, a station hospital, and a large 


the geographic limits of his service command. Post commanders under the jurisdiction of 
the service commander are responsible for the utilization and employment of prisoners, for 
the maintenance, operation, administration, management of the prisoner of war camp, and 
for the control and treatment of the prisoners in his care. Each camp commander, in turn, 
under the jurisdiction of the post commander, if any, and the service commander, commands 
the prisoner of war camp and is responsible for its maintenance, operation, and so on. 
See also MacKnight, work cited, p. 49. 
* The newer camps usually have only one wire fence. 
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outdoor recreation area for the use of all prisoners at the camp. At 
some camps located on an Army post, certain wards of the post hospital 
are designated for the use of prisoners of war in lieu of a station hospital 
at the prisoner of war camp.” 


Camps which are based on existing housing must meet certain minimum 
standards, including provisions for laundry tubs, indoor and outdoor recrea- 
tion space, post exchange space, infirmary, hospital and chapel facilities, 
sufficient heat and light for buildings or tents, adequate drainage, and a 
water supply, including hot water in sufficient quantity. Prisoner of war 
labor is utilized to the fullest possible extent in the construction of new camps 
and the conversion of existing housing. Prisoners prepare the sites, in- 
cluding roads and fences, and do the other labor necessary to set up the 
camps.”® 

Officer prisoners are generally held in special officer camps with a capacity 
ranging from 800 to 3,000 prisoners, including privates and non-commis- 
sioned officers.27_ Officers are further allowed a certain number of orderlies 
from among the enlisted prisoners of war of the same nationality. Their 
quarters are housing accommodations consistent with their rank. Nor- 
mally, higher ranking officers have their own bedrooms and share a living 
room with one or more fellow officers. Field officers (major and up) have 
individual living rooms. The captive generals live in individual hutments 
of a standard type provided for American generals in cantonment. Each 
general has an adjutant. 

These standards are maintained in accordance with the provision that 
officers and persons of equivalent status (such as administrative officers) 
shall be treated with regard due their rank and age (Article 21). Officer 
prisoners receive from the detaining Power the same pay as officers of cor- 
responding rank in the armies of that Power, on condition, however, that 
this pay does not exceed that to which they are entitled in their own army 
(Article 23). In the absence of an agreement between Germany and the 
United States in execution of this provision, German officer prisoners re- 
ceive payments ranging from $20.00 (lieutenants) to $30.00 (captains) and 
$40.00 (majors and officers of higher rank) per month. 

The food ration of prisoners of war must be equal in quantity and quality 
to that of the troops of the detaining Power at base camps (Article 11). 
Prisoners, including officers, therefore, receive rations equal in quantity and 
quality to those of American troops. Because of differences in national 
dietary habits, German prisoners of war are often allowed extra amounts of 
potatoes as well as rye flour for the baking of dark bread in exchange for 
other food issued to American soldiers which they dislike, such as corn and 
sweet potatoes provided that the monetary value of the substituted food 
does not exceed that of the original ration. Care is taken that the nutri- 
tional content of the food rations remains the same even if the prisoners 

* MacKnight, p. 50. % Same, pp. 50-51. 27 Same. 
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explain on occasion that they are more interested in potatoes than in calories. 
Where food is furnished by private contractors Army standards of quantity 
and quality are required.2® The canteens established in each prisoner of war 
camp sell candy, tobacco, crackers, soft drinks, and other food products as 
approved by the Camp Commander, also beer of 3.2 percent alcoholic 
content in limited quantity and fruit when available. The prisoners pre- 
pare their own food in accordance with their tastes and preferences. All 
collective disciplinary measures affecting food are prohibited under Article 
EH. 

Clothing, linen and footwear are to be furnished to a necessary minimum 
by the detaining Power which also has to provide for regular replacements; 
prisoners normally make their own repairs. Prisoners receive special work 
clothes wherever the nature of the work requires it (Article 12), such as 
rubber boots for work in rice swamps or on revetments, hard toed shoes, 
goggles, gloves, and the like. Prisoners of war are issued renovated army 
clothing as their uniforms wear out or when other circumstances, including 
climate, require it. German uniforms are not marked but other outer 
clothing is stamped ‘“‘PW” in big black letters. Officer prisoners of war 
may order new uniforms at their own expense from American commercial 
firms. 

In addition to food, camp canteens sell ordinary objects at the local 
market price (Article 12), provided such articles are on the approved list. 
Scarce materials and products are not sold. Profits made by these canteens 
are used for the benefit of the prisoners (Article 12) such as the purchase of 
sports and recreational articles, furniture and draperies for day rooms, 
theatrical and musical supplies, books for the camp library, and the like.*° 


HEALTH AND MEDICAL CARE 


Belligerents are bound to take all sanitary measures necessary to assure 
the cleanliness and healthfulness of camps (Article 13). Their type of con- 
struction is equivalent to that provided for United States troops at base 
camps. 

The detaining Power is required to furnish free all necessary medical and 
hospital treatment (Article 14). The prisoners, therefore, get the same 
medical and surgical treatment accorded to American Army personnel. 
By agreement with Germany, the United States may retain so-called ‘‘pro- 
tected personnel’’ (enemy) as described in Articles 9, 10 and 11 of the Red 
Cross Convention, including doctors, dentists, army nurses, sanitary per- 
sonnel, chaplains, and so on, who have been certified by United States mili- 
tary authority. This protected personnel is not treated as prisoners of war 
but in the interest of national security and for the purpose of their utilization 
in the camps in the care, treatment, and spiritual welfare of their own na- 
tionals, this protected personnel is housed in prisoner of war camps until 

28 MacKnight, p. 52. 29 Same. 
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repatriated. They are accorded treatment no less favorable than prisoners 
of war of equivalent rank. In addition, they are allowed weekly walks on 
parole outside camps in the company of American guard personnel, and 
their clothing is marked PP instead of PW. By reciprocal agreement 
between the United States and Germany, we may retain as protected 
personnel one Chaplain and two German physicians, one dentist and six 
sanitary personnel for each 1,000 prisoners of war. 

In addition to captured German medical and sanitary personnel, Ameri- 
can Army physicians and nurses are provided for the care of prisoners of 
war to the necessary extent. An American Army doctor is always in charge 
of the camp medical and hospital facilities. 

Medical inspections of prisoners take place at least once a month for the 
purpose of the supervision of the general state of health and cleanliness and 
the detection of contagious diseases (Article 15). Sick call is held daily, 
and dental surveys are made periodically. 


RELIGION, EDUCATION, AND RECREATION 


Prisoners enjoy complete liberty in the exercise of their religion, including 
attendance at the services of their faith (Article 16) held within the camps. 
Their religious needs are ministered to by captured Army chaplains and by 
captive ministers and priests who were drafted into the German Army and 
who served as sanitary personnel or even as front-line soldiers. In camps 
where German captive priests or ministers are not available American Army 
chaplains and civilian ministers and priests (preferably with a knowledge 
of German) may be used to minister to their religious needs. American 
Army chaplains exercise supervision over all religious activities in the 
camps. 

As far as possible belligerents are required to encourage intellectual diver- 
sions and sports organized by prisoners of war (Article 17). Prisoners are, 
therefore, allowed to set up educational programs of various types under the 
supervision of the camp authorities. They are allowed to subscribe to 
newspapers and periodicals of wide circulation published in continental 
United States in the English and German languages, except for a few in 
German whose circulation has not been permitted. They are checked by 
censors. Prisoners may purchase radios provided they are not equipped for 
short-wave reception. All radios are inspected frequently to check this. 
In all camps the prisoners have organized sports, especially soccer; sufficient 
space is provided for their outdoor and indoor recreation. A certain amount 
of furnishings for prisoner recreation buildings is provided by the Army and 
welfare agencies; also equipment for indoor games and outdoor sports, 
handicraft tools, fine arts and theatrical accoutrements. They are allowed 
to receive as gifts or to purchase athletic supplies and books through the 
War Prisoners’ Aid of the International Y.M.C.A. They also receive 
many books—text books as well as fiction—from the German Red Cross, 
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subject, of course, to American censorship. They may attend motion 
pictures.*° 

Prisoners must salute all officers of the detaining Power; officer prisoners 
are bound to salute only American officers of higher or equal rank (Article 
18). Prisoners are allowed to wear insignia of rank and decorations (Article 
19). The official salute of the German Army is now the so-called “‘German 
salute”’ (raising the right arm to the height of the eye whether the head is 
covered or not but without the words “Heil Hitler’). Quite a number of 
German prisoners continue to use the old military form of the salute. 

Regulations, orders, notices, and proclamations of every kind must be 
communicated to prisoners in a language which they understand (Article 
20). Interpreters who are members of the American armed forces are, 
therefore, attached to each camp. In addition, each spokesman may have 
his own interpreter from among his fellow prisoners.*! 

In case of transfer from one camp to another, prisoners must be officially 
notified of their new destination in advance (Article 26). 


LABOR OF PRISONERS 


Belligerents may utilize the labor of able prisoners of war according to 
their rank and aptitude, officers and persons of equal status excepted (Arti- 
cle 27). No prisoner of war may be employed at labor for which he is physi- 
cally unfit (Article 29) or at unhealthful or dangerous work (Article 32). 
They may not be employed for personal services of members of the Army of 
the United States. Medical officers classify prisoners according to their 
ability to work as follows: A. Heavy Work; B. Light Work; C. Sick— 
no work. 

Labor of prisoners is divided into two classes, paid and unpaid. The 
latter includes the labor connected with the administration, management and 
maintenance of the prisoner of war camp, primarily for the benefit of the 
prisoners. Examples are: work necessary for the maintenance or repair 
of the prisoner of war camp compounds, including barracks, roads, walks, 
sewers, sanitary facilities, water pipes and fences. It includes also labor 
incidental to improving or providing for the comfort or health of prisoners 
including work connected with the kitchens, canteens, fuel, garbage disposal, 
hospital and camp dispensaries and work as cooks, cooks’ helpers, tailors, 
cobblers, barbers, clerks, and other persons connected with the interior 
economy of the prisoner companies. Paid labor includes all types of labor 

*° The International Y.M.C.A. acts as the central agency in this work; the gifts may ac- 
tually have originated with other organizations, such as the National Catholic Welfare 
Conference. 

31 The interpreter situation is rendered difficult by the fact that the native language of 
many men captured in German uniforms is anything but German. The languages of prac- 
tically all countries occupied by the Wehrmacht are found in prisoner of war camps, including 
Russian and Arabic. See also (unsigned) ‘‘Prisoners of War. Non-Germans Want to Go 
Back and Fight,” Military Police Training Bulletin, Vol. III, No. 1 (January, 1945), p. 37. 
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which do not fall in the category of unpaid labor. Under certain circum- 
stances cooks and clerks are paid. 

Labor furnished by prisoners of war may or rather must have no direct 
relation with war operations. It is especially prohibited to use prisoners for 
the manufacture and transportation of arms or munitions of any kind, or for 
transporting material intended for combatant units (Article 31). According 
to Major MacKnight the War Department has ruled that: 


prisoners of war may be employed in all those occupations which are 
normally necessary for the feeding, clothing, and sheltering of human 
beings as such, even though this work may be performed for, or results 
in benefits to, members of the military establishment, but that prisoners 
of war may not be employed in work which is solely of value in assisting 
the conduct of active belligerent operations. Therefore, for example, 
prisoners may be employed to manufacture trucks and parts thereof, 
though these may eventually be put to military uses, but they may not 
be employed to manufacture parts used exclusively for tanks. Also, 
prisoners may be used in agriculture, food processing, the manufacture 
of cloth and leather, and the like, though soldiers may consume the 
crops or wear the clothing and shoes. 


When a question arises whether a certain type of labor is prohibited under 
Article 31, the matter is referred to the Prisoner of War Employment Review 
Board. This Board has decided, inter alia: 


1. Maintenance and repair work is authorized on any vehicle de- 
signed for the carriage of cargo or personnel, in contradistinction to 
vehicles designed as combat weapon carriers. 

2. Work on the organic transportation equipment of a unit which has 
been alerted for oversea duty is prohibited. 

3. Work on the preparation of motor vehicles against hazards inci- 
dental to oversea transportation is prohibited. 

4. Steam cleaning tanks and their motors is prohibited. 

5. Primarily scrapping operations may be performed by prisoners of 
war on any type of vehicle. Minor incidental salvage does not prohibit 
this type of employment. 

6. Salvage work for the primary purpose of recovering parts for 
reissue is authorized only on vehicles of a type on which prisoners of 
war may do repair or maintenance work (see par. 1). 

7. Scrapping operations only are authorized in connection with gun 
parts, gun mounts, empty ammunition boxes, carbine, or rifle cases. 

8. Work in connection with rifle ranges or bayonet courses, or any 
training aids used for training personnel in the use of combat weapons 
is prohibited. 

9. Work in connection with guns of any kind is prohibited. 

10. Work on gas masks is permitted. 


Officer prisoners are not required to work. If they request suitable work 
it is secured for them when available. Some have asked for and have been 
assigned work on farms. 

Non-commissioned officer prisoners of war may only be required to do 
supervisory work, unless they expressly request a remunerative occupation 
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(Article 27). Non-commissioned officers may make written requests for re- 
munerative labor other than supervisory work for periods of thirty to ninety 
days. They may limit the type of non-supervisory labor they agree to do 
to that in which they have a special skill or aptitude. Through the pro- 
tecting Power, the German High Command has officially informed the Ger- 
man prisoners in the United States that it considers performance of work by 
non-commissioned officers and officers in the prisoners’ own interest as it 
furthers the maintenance of their physical and mental health.® 

Prisoners are not paid for labor connected with the administration, man- 
agement and maintenance of prisoner of war camps (Article 34), unless the 
work requires that they possess special qualifications and devote their full 
time to it, thus making them unavailable for paid labor. Examples of 
administrative work for which payment may be made are bookkeeping, ac- 
counting, shorthand, plumbing, and so on. Prisoners, including officers 
and non-commissioned officers, are paid for Class II labor, including super- 
visory work, at the rate of eighty cents a day.** The task system—establish- 
ing the daily amount of work to be accomplished—is used whenever possible 
for the purpose of increasing the productivity of prisoner labor. Payment is 
made in canteen coupons; at the request of the prisoners, part or all of these 
payments may be credited to a trust fund account. The pay remaining to 
the credit of the prisoner must be delivered to him at the end of his captivity 
(Article 34). 

The length of the prisoner’s working day, including time for transportation 
to and from work, must not exceed that allowed for civilian workers in the 
region employed at the same work. Every prisoner must be allowed a rest 
of twenty-four consecutive hours every week, preferably on Sunday (Article 
30). Prisoners are required to work at least eight hours a day or its equiva- 
lent in productivity. The War Department has ruled that travel up to two 
hours each way may be considered a part of the permissible working day, 
provided the total length of each working day, including travel time, is not in 
excess of twelve hours. 

In case of injury arising out of and in the course of assigned work, prisoners 
may be paid by the War Department at the rate of forty cents a day, ex- 
cluding Sunday. For purposes of disability compensation a prisoner of war 
engaged in labor for pay is considered an employee of the United States, 
whether he is engaged on a project sponsored by the United States, a State 
or subdivision thereof, a municipal or private corporation, or by an indi- 
vidual or individuals. 

When prisoners of war work for private individuals and Government agen- 
cies other than the War and Navy Departments, their employment is under 


% See MacKnight, p. 55, for further details. 

33 For instance, physicians employed in the medical care of their fellow prisoners receive 
this pay in addition to their allowance as officers. 

34 See MacKnight, pp. 63-64, for further details. 
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contract. Requests for the use of prisoner of war labor are channeled 
through the War Food Administration and the War Manpower Commission 
working through the county agricultural agents and the United States Em- 
ployment Service, to the military authorities. These channels are used to 
eliminate competition between prisoner of war labor and free civilian labor; 
civilian conditions and practices are adopted as far as possible. Such work 
projects must be in conformity with the provisions of the Geneva Convention 
and with security regulations. Prisoners working under contract are paid 
the regular compensation of eighty cents a day by the War Department, 
while the employer pays the United States Treasury the sum specified in the 
contract, amounting to the cost of the labor if it were done by civilians at the 
wages prevailing in the locality for similar work. The employer agrees in 
the contract to maintain conditions of employment in conformity with the 
Geneva Convention and to comply with all directions of the War Depart- 
ment for the correction or improvement of conditions of employment, 
including those in violation of the Geneva Convention. The War Depart- 
ment provides for regular inspections to insure this compliance.*® 


GENERAL 


Prisoners are subject to the laws, regulations, and orders in force in the 
Army of the detaining Power (Article 45) ;** also to the civil laws of the United 
States and of the state and municipality where interned. War Department 
regulations prescribe that all military personnel having immediate custody of 


prisoners will be firm and exact in enforcing military discipline and military 
courtesy. Regulations affecting the conduct and activities of prisoners are 
posted conspicuously in a sufficient number of places, in the German lan- 
guage. Prisoners are not to be exposed to cruel or inhumane treatment. 
They must not suffer any punishment prohibited by the Geneva Convention, 
nor any type of punishment other than those allowed for personnel of the 
Army of the United States. No collective punishment may be imposed for 
the misconduct of an individual. Three weeks before trial, notice of cases to 
be tried by general or special courts-martial are submitted by the Provost 
Marshal General to the protecting Power,” whose representatives have the 
right to be present at the trial. 

There have been some 100 escapes among over 300,000 prisoners of whom 
only 8 were still at large on February 15, 1945. This percentage is extremely 
small, due in part to the firm but fair treatment the prisoners are receiving 
and also to the facts of geography. Some escapes, of course, are not due to 
an expectancy of being able to reach Germany, but simply to barbed-wire 


% See MacKnight, pp. 59-61; also, same, pp. 57-59, for types of work performed and ex- 
tent of utilization of prisoner labor. 8€ See also Articles 46-67. 

7 The general public appears to have a grossly exaggerated idea of the Nazi-criminal as- 
pects of camp life; there have been a total of only 2 murders and not over 10 severe beatings 
due to political reasons. 
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psychosis which drives a man away from the camp, if only for twenty-four 
hours. Most escaped prisoners are retaken or surrender in one or two days. 
An unpublished number of would-be escapists have met death in the attempt. 
Upon recapture they are subject to thirty days’ confinement in the guard 
house of which the first fourteen may be on a ‘‘restricted diet”’ of eighteen 
ounces of bread a day and “‘all the water they want.’ Milder punishment 
may be imposed by the Camp Commander at his discretion. 

The custody of German prisoners of war in the United States has gone 
through two stages and will face a third one in the future. The first period 
was marked by military preoccupation with the problems of ‘‘security”’ 
with camps being located in isolated areas, surrounded by barbed-wire 
fences, and emphasis placed on guards to an extent that was indicative of 
our lack of experience in handling prisoners of war. During the second stage 
security loomed less important in the military eye as the nation’s increasing 
need for manpower necessitated an urgent emphasis on labor utilization. 
New camps were now located in the more populated areas and many branch 
camps were started wherever labor was particularly needed. More and 
more attention was given to camp problems affecting labor productivity, 
work assignment, instruction, and supervision. Increased attention was also 
paid to questions of camp morale which affects the quantity and quality of 
work output and which depends to a large extent on such factors as the 
efficiency, strictness, and fairness of camp management and the availability 
of work incentives, such as recreation facilities. Under the present policy 
of ‘‘ calculated risk, ’’ it is not unusual to see German prisoners of war working 
inside military posts without military guards, being subject only to periodic 
counts and inspections. Since this new policy was adopted there has been 
no alarming increase in attempted escapes and no sabotage of any sort has 
been attributed to escaped prisoners. 

Some time in the future the fortunes of war are likely to result in a de- 
creased demand for prisoner of war labor, at which time the Army will be 
faced with the problem of handling hundreds of thousands of German pris- 
oners with time weighing heavily on their hands and minds. Their detention 
until such time as armistice or peace arrangements and shipping facilities 
make their repatriation possible will affect camp morale and discipline, as 
well as their outlook on life and their future attitude toward this country. 
That period will put a task on the military authorities in which American 
resourcefulness, ingenuity, and awareness of long range implications of the 
treatment of prisoners of war problems will be taxed to the utmost. During 
the first two periods we have had and are seeing now faithful application of 
the Geneva Convention by the War Department, both in regard to the letter 
and the spirit of the treaty. It appears that the War Department is ready 
to continue the humane treatment of the prisoners in accordance with the 
provisions of the Geneva Convention after the end of hostilities, an intention 
worthy of America’s good name in the observance of international obliga- 
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tions. Violations of the Convention have occurred, as might be expected, 
since there was no precedent to guide operation under the Convention. 
But the War Department has always been ready and anxious to remedy 
them once they came to its attention.** It is believed, in agreement with the 
expressed policy of the War Department, that the Army practice of ‘fair 
and firm” treatment is the best and most practical method for handling 
prisoners of war in the United States. 


%8 Brigadier General Blackshear M. Bryan, Jr., a graduate of West Point, is the Assistant 
Provost Marshal General in charge of the custody of all prisoners of war; Lt. Colonel M. C. 
Bernays is in the office of the Assistant Chief of Staff, GI, War Department General Staff. 


TRANSFER OF PROPERTY IN ENEMY OCCUPIED TERRITORY 


By JAcoB ROBINSON 
Institute of Jewish Affairs 


A. NATURE OF THE PROBLEM 


International law was no more prepared for the dynamics of the present 
war than was the Maginot school of military strategy. International 
lawyers had given little serious thought to the legal problems which total 
war would bring. Consequently, while international arrangements were 
concluded on special questions (e.g. on aerial warfare), the main body of the 
1907 Hague Convention, including the section dealing with military occupa- 
tion, remained unchanged. Military occupation was still conceived of as a 
temporary phenomenon with limited objectives. But totalitarian warfare 
as waged by the Axis powers has had unlimited objectives, aimed at nothing 
less than the complete political and economic subjugation of the occupied 
territory. In practice the enemy has recognized no restraints of either law or 
custom save the threat of immediate retaliation. Far from ‘respecting, 
unless absolutely prevented, the laws in force in the country,” as the Hague 
regulations require, the Axis has systematically destroyed the political and 
legal order in the occupied territories. It has substituted quislings in the 
place of duly constituted local authorities, and has employed them for 
economic as well as political ends. 

An inkling of the changes wrought in the entire property structure of oc- 
cupied territories may be found in the report issued by the United States 
Board of Economic Warfare on April 27, 1943, which disclosed that by the 
end of 1941 the German plunder of Europe had already amounted to 
$36,000,000,000. This figure covers only direct acts of confiscation. Fur- 
thermore, according to a recent report by the British Ministry of Economic 
Warfare, up to August 31, 1944, Germany extorted from France, Belgium, 
Netherlands, Denmark, Norway, Bohemia-Moravia, and Serbia at least 26.4 
billion dollars in the form of “occupation costs’? and ‘‘unpaid for goods.” ! 
Beyond such acts, the Axis has undermined the whole notion of contractual 
free will with regard to private business dealings under enemy occupation. 
For behind the appearance of free will there stood, and still stand, the oc- 
cupants and quisling officials who recognize no inviolate domain of private 
property, and who dictate the terms of private commercial transactions. 

In the light of these new factors, a reéxamination of the whole subject of 
property transactions under enemy occupation seems imperative. For 
practical reasons this analysis must confine itself to transactions in territories 
under German occupation. For one thing, there is little reliable data con- 

1 New York Times, October 11, 1944. 
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cerning the acts of the other Axis powers. For another, it is German occupa- 
tion which has most seriously disturbed the commercial and financial struc- 
ture of Europe and the world. 

Recognizing some of the new problems arising out of totalitarian methods 
of warfare and the wholesale re-shuffling of public and private property 
under Axis occupation, a number of governments-in-exile have tried since 
1939 to safeguard legitimate interests by decrees aimed against certain acts 
committed during occupation. ‘The first attempt toward the formulation of 
a general policy with regard to property transfers came in the Inter-Allied 
warning of January 5, 1943, regarding property transfers and dealings in 
areas under enemy occupation or control. 


B. THe HaGue CONVENTION 


Practically all the governments concerned with the present problem are 
signatories of the Hague Convention.2. Neither Germany nor the other 
Axis powers have thus far formally denounced the Convention or repudiated 
contractual international law. Consequently the 1907 Hague Convention * 
remains the recognized basis for international order in wartime property 
relationships. 

Articles 42-56 of the Hague regulations deal with both private and state 
property. According to Article 56, ‘‘the property of communes, that of 
institutions dedicated to religious worship, charity, education, art and 
science, even when belonging to the state, shall be treated as private prop- 
erty.”’* Article 46 lays down the general principle that private property 
must be respected by the occupant. Provisions of two types amplify this 
general doctrine. On the one hand, there is an absolute prohibition on con- 
fiscation (Article 46, paragraph 2), on pillage (Article 47), and on general 
penalties against the local population (Article 50). On the other hand, the 
following exactions are conditionally permitted: (a) taxes to cover the ex- 
penses of administration (Article 48); (b) contributions for military necessi- 
ties or the administration of the territory under the written order of the 
commander-in-chief and against receipt to the payer (Articles 49 and 51); 

* For adherence to the Hague Convention, see: L. Oppenheim, International Law, ed. by 
H. Lauterpacht, London, 1940 (6th ed.), Vol. II, p. 739; G. G. Wilson, International Law, 
Boston, 1935 (9th ed.), App. 3, p. xxxvii. Yugoslavia neither signed nor ratified the Con- 
vention of 1907, but she and Italy did sign and ratify that of 1899 (Proceedings of the Hague 
Peace Conference, 1899, p. 268) which remains in force, according to Article IV of the 1907 
Convention. 

* Ernst Feilchenfeld, The International Economic Law of Belligerent Occupation, Washing- 
ton, 1942, gives a comprehensive summary of the problem as it stood at the beginning of the 
second World War. Cf. also Ernst Fraenkel, Military Occupation and the Rule of Law, 
London, 1944. 

‘ This could be defined as “private property by destination’’ analogous to the “immovable 
property by destination”’ of the French Code Civil (Articles 517, 524). On this subject see 
William M. Franklin, ‘Municipal Property under Belligerent Occupation,” this JouRNAL, 
Vol. 38 (1944), p. 383. 
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and (c) requisitions in proportion to the resources of the country and not in 
excess of the needs of the occupying army, against cash payment or receipt 
(Article 52). Certain types of strategic appliances, even if privately owned, 
may be seized under certain conditions. In every case the legal rights of 
the occupant with regard to private property are narrowly defined and com- 
pensation is always required. 

With regard to public property, the rights of the occupant include adminis- 
tration, but here too the legal limitations are quite explicit. The occupant 
is only the administrator (Article 55). He may take possession of movable 
property which is ‘“‘strictly the property of the state’’ (Article 53, paragraph 
1), but the seizure of appliances and war material is permitted only on condi- 
tion of ultimate restoration and compensation (Article 53, paragraph 2). 

The occupation of large areas of Soviet territory has raised a novel prob- 
lem not foreseen under the Hague Convention. Although the Soviet Union, 
which repudiated all treaties concluded by the Czarist regime, has not 
formally adhered to the Hague Convention, it is generally accepted that it 
considers itself bound by its provisions. Moreover, in his famous note on 
German atrocities of April 27, 1942, Molotov declared that the ‘‘Soviet 
Government . . . continues as hitherto to observe the obligations under- 
taken by the Soviet Union with regard to the regime for war prisoners 
according to the Hague Convention of 1907.” “* In the Soviet Union there 
is no private property in the traditional sense. Instead there is ‘‘social- 
ized,” “‘cooperative,” and ‘‘personal” property.” The private property 


clauses of the Hague Convention would cover the Soviet category of personal 
property, but the heavy concentration of national wealth in state or social- 
ized enterprises perhaps subjected to enemy administration much that 


would otherwise have been protected by the ‘“‘private property” clause. 
This raises a problem analogous to the conflict of qualifications in interna- 
tional private law.* While such Soviet agricultural units as the kolkhoz and 
the machine tractor stations could, by analogy, have been protected by 
Article 53, paragraph 2, which requires restoration and indemnity, the busi- 
ness and industrial enterprises of the Soviet Union would be protected along 
with other state properties. It should be noted that the same problem 
arises with regard to other European states which own considerable business 
property. ‘Thus the shift from private to public ownership presents another 
of the problems which will harass those who continue to think within the 
Hague framework. 

4s Tsvestiya, April 28, 1942. 

5 Article V of the Constitution of the U.S.S.R., literally reproduced in the Constitutions 
of the Union Republics. Cf. Article 52 of the Civil Code of the R.S.F.S.R. 

6 Such is the so-called property of the kolkhoz (collective farm). 

7 Articles IX and X of the Constitution of the U.S.S.R., reproduced in the Constitutions of 
the Union Republics. There are various types of ‘‘personal” property (Articles 54, 71 ff. of 
Civil Code) including ‘‘areas neighboring the house of the farmer.”’ 

8K. A. Bartin, Droit International Prive, Paris, 1938. 
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C. Forms or Property TRANSFER UNDER GERMAN OCCUPATION 


It would be going far afield to describe Germany’s methods of conquest of 
the banking, insurance, industry, and trade of the occupied countries.® 
For present purposes it is sufficient to define, in legal terms only, the devices 
whereby Germany has become master of a great part of Europe’s wealth. 
The German occupants have not merely committed all the acts expressly 
forbidden by the 1907 Convention, but they have devised new and more 
suitable encroachments on property rights, which have had far-reaching 
effects. They may be presented in schematized outline as follows: 


I—As to the occupied countries as a whole: 


a. Contributions far in excess of the amount necessary to defray the ex- 
penses of occupation, contrary to Article 49. These contributions, which 
the Germans call “‘occupation costs,’ are in reality wholly disproportionate 
to the actual cost of occupation. Thus in France, for example, of the 72.3 
billion franes paid by the French as ‘‘ occupation costs’’ up to December 31, 
1940, no less than 41.4 billions remained unused at that date, deposited to the 
account of the Reichskreditkasse in the Bank of France. By the end of 1941 
the unused credit balance rose to 62 billion francs. 

b. Requisitions without compensation and beyond the purview of Article 
52, i.e., not for the needs of the army of occupation and wholly out of propor- 
tion to the resources of the occupied country. 


I1—Direct seizure of private property: 


a. Confiscation without compensation of the property of special cate- 
gories of persons, such as (1) those who left the country, (2) those belonging 
to the ruling family, (3) those who were regarded as promoting the Allied 
cause, (4) Jews, and (5) citizens of annexed territories.!° 


* The strategy behind German penetration of European industry is to establish links too 
strong to be broken even in the event of military failure. The methods are threefold: (a) 
the amalgamation of foreign and German industry through financial arrangements and the 
fiction of legal acquisition; (b) the reorganization of continental industry by directing the flow 
of raw materials, dismantling plants that may compete in the future and centralizing others 
to make control easier; (c) modification of production processes by ‘‘persuading’’ controlled 
industries to use ersatz materials, thus making them dependent on Germany for raw materials 
and technical direction. (The Statist, London, Vol. 138, No. 3314, pp. 150-151; see also: 
“The Penetration of German Capital Into Europe,”’ /nter-Allied Bulletin No. 5, Inter-Allied 
Information Committee, London, 1942), and Occupied Europe: German Exploitation and its 
Post-War Consequences, London, 1944. 

For the German technique of occupation, see: Raphael Lemkin, Axis Rule in Occupied 
Europe, Washington, Carnegie Endowment, 1944. 

10 The houses and possessions of 1,500,000 Poles who were forcibly deported from the 
annexed territories during the first year of German occupation were turned over to Germans, 
mostly new settlers coming from various regions of the Soviet sphere of influence; in Alsace 
and Lorraine all property of enemies of Germany was confiscated; in Serbia, of Jews, and 
Gypsies; in Ostland, of Jews. 
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b. Seizure of foreign holdings in the banks and private safety deposit 
vaults. 

ce. So-called “‘aryanization”’ of property: the transfer of property defined 
as Jewish to German corporations and individuals, and in some cases, to the 
local ‘‘Aryan”’ population. This practice clearly violates Article 43 of the 
Hague Convention because it conflicts with the constitutional safeguards of 
equality of all citizens irrespective of race or creed. These guarantees are 
present in the constitutions of all the occupied countries." 

d. Trusteeship: certain enterprises, both individual and corporate, are 
assigned to so-called trustees of various German concerns instead of being 
confiscated outright. This practice was particularly widespread in Alsace- 
Lorraine where the entire iron and steel industry was turned over to the 
Hermann Goering Werke and other German concerns as of March 1, 1941. 

e. Coercion against owners to sell their domestic and foreign holdings and 
the auctioning of private art collections and securities in a quasi-legal 
manner. 


IlI—Indirect confiscation: 


a. The creation of an arbitrary rate of exchange ” in favor of the mark 
over the currency of the occupied country, thereby enabling German pur- 
chasers to obtain goods far below their actual cost. 

b. With regard to foreign trade, a manipulated clearing system under 


which Germany sends neither commodities nor exchange to the occupied 
countries in return for their ‘‘exports’”’ to Germany. Consequently Ger- 
many’s indebtedness to these countries has already reached astronomical 
figures.'8 

c. With regard to the Netherlands, the establishment of a customs union 
which facilitates the purchase of Dutch securities and enterprises with Ger- 
man marks. 


1! The avis officiel of the Belgian government-in-exile to the law mentioned below and of the 
Luxembourg decree cited below define these acts as constituting an attack against the sov- 
ereignty of the Belgian state and Luxembourg, and especially against the constitutional 
principle of equality of all Belgians and Luxembourgers, without distinction of creed, race. 
and language. 

12 The rate of exchange of the French franc was set at 20 fr. to the mark after the collapse 
of France, while the rate existing previously was only 17.6. The real rate, if the purchasing 
power of the two countries were to be compared, would have been no more than 10 frances to 
the mark. In other countries, imposed rates were raised or lowered in accordance with 
German requirements. For the exchange rates, see: Lemkin, p. 52. 

138 The credit balance of Belgium at the end of August 1944 was $1,440,000,000; of France, 
$2,300,000,000. Before the occupation, Denmark owed Germany 7.6 million Kroner; in 
1944, Germany owed Denmark 39 million dollars (Free World, Vol. III, No. 1, p. 70; New 
York Times, October 11, 1944). 

During 1941, the Netherlands Bank’s holdings of bills payable in Germany, resulting from 
the accumulation of large amounts of German marks, increased from 15.4 million guilders to 
929.9 million guilders (Knickerbocker Weekly, 1942, No. 5). 
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It will be extremely difficult after the war to track down all these illegal 
property transactions. In many cases assets seized by Germany and trans- 
ferred to neutral countries will have been sold to investors abroad. In the 
last war, assets looted by Germany and sold to persons in neutral countries 
were later purchased by investors in allied countries. Given the far more 
intricate system of plunder now employed by the Reich, the complexities 
implicit in such transfers have increased many times in comparison to World 
War I. 

The Hague Convention covers explicitly only part of the ground, specif- 
ically outlawing improper levies and requisitions against occupied countries 
as a whole and certain direct confiscatory measures against private property. 
The illegality of indirect and camouflaged acts of confiscation must be im- 
plied from the general protection afforded to private property. The dif- 
ficulty is that the maze of indirect and masked spoliation will be exceedingly 
hard to follow. 


D. ALurep Decrees AGAINST PROPERTY TRANSFERS UNDER ENEMY 
OccUPATION 


During the uneasy lull between the subjugation of Poland and the assault 
on Denmark and Norway (October 1939—April 1940), a number of threatened 
countries enacted laws prohibiting business organizations from disposing of 
assets abroad in the event of enemy occupation. On February 2, 1940, the 


Belgian government enacted a decree relating to the wartime administration 
of commercial enterprises. This law was later amended and extended by 
the Belgian government-in-exile through decrees on June 8, 1940 and October 
31, 1940.5 Under these decrees the powers of all officers and directors of 
Belgian companies residing in Belgium were suspended with respect to the 
affairs and property of such companies located outside of Belgium. All 
orders and instructions emanating from such persons were to be null and 
void abroad. At the same time the rights of directors or managers of Bel- 
gian companies residing outside of occupied or controlled territory were ex. 
tended to permit them to exercise their normal functions even in the absence 
of the quorum required by. the by-laws. 

Measures of almost identical nature were enacted by the Luxembourg 
government on the eve of occupation and since that time (Decree of Feb- 
ruary 28, 1940, amended on February 5, 1941).%* An analogous step was 

14 The present paper is concerned with developments before liberation. It should, how- 
ever, be stressed that, to the best of our knowledge, no new development of any importance 


in the field have so far been enacted by the governments in liberated countries, except in 
France. 

16 Moniteur Belge, February 7, 1940; June 8, 1940; November 22, 1940. English transla- 
tion in Commerce Clearing House, War Law Service, Foreign Supplement, New York. 

16 Original text in the Mémorial du Grand-Duché de Luxembourg, March 2, 1940, English 
version in the Federal Reserve Bank of New York Circular No. 2211 of May 12, 1941; 
Mémorial, February 15, 1941. 
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taken by the government of the Netherlands shortly before invasion (April 
26, 1940) '’ to facilitate the transfer of the legal domicile of business concerns 
to Dutch possessions not occupied by the enemy. A decree issued imme- 
diately after occupation, on May 24, 1940,!° vested the Royal Netherlands 
Government with the property rights of persons, business associations, and 
public bodies, “‘for the conservation of the rights of former owners.”’ In re- 
sponse to confiscatory measures of the German forces of occupation, the 
Polish government-in-exile enacted a decree on February 26, 1940 regarding 
Polish property abroad.!® 

Thus far seven Allied governments have promulgated laws regarding trans- 
fer of property under enemy occupation: the Polish decree of December 2, 
1939; *° the Netherlands decree of June 7, 1940 aimed at safeguarding the 
kingdom’s interests in wartime; ?! the Belgian decrees of January 10, 1941 
relating to property transactions effected by the enemy; the Luxembourg 
decree of April 22, 1941; % the Yugoslav decree of May 28, 1942 regarding all 
property transfers since the date of German invasion; *‘ the Greek decree of 


17 Netherlands State Law Record No. 200; English translation by the Netherlands Chamber 
of Commerce, New York. 

18 Netherlands State Law Record, May 24, 1940, as amended March 6, 1942, and May 7, 
1942; English version in the Federal Reserve Bank of New York Circular No. 2091, July 2, 
1940 and Circular No. 2633 of June 4, 1943. 

19 Polish text in Dziennik Ustaw Rzeczypospolitej Polskiej, 1940, Nr. 4, Poz. 10. In this 
connection the legislation of the Protectorate is of interest, and is cited below: 

July 15, 1941: Ordinance of the Ministerial Council for the Defense of the Reich regarding 
the registration of foreign property and German property abroad (Verordnungsblatt, Reich- 
sprotektor 1941, S. 424 — Reichsgesetzblatt I, S. 439). 

August 15, 1941: Ordinance of the Trustee for the Four Year Plan for the Liquidation of 
the Claims and Debts of Polish Property (Verordnungsblatt, Reichsprotektor 1941, S. 500-518 
— Reichsgesetzblatt I, S. 516). 

November 19, 1941: Ordinance of the Reich Protector of Bohemia-Moravia for the execu- 
tion of the Debt Liquidation Ordinance of August 15, 1941 (Verordnungsblatt, Reichsprotektor 
1941, S. 649). 

20 Dziennik Ustaw Rzeczypospolite] Polskiej, No. 102, poz. 1006. 

21 Original text in the Netherlands State Law Record No. A6, 1940, English version issued 
by the Netherlands Shipping and Trading Committee, N. Y. After the occupation of 
Netherlands East Indies by the Japanese, a special Royal Decree was enacted on March 6, 
1942 to safeguard the property in this colony (English translation as in footnote 17). 

22 Moniteur Belge 1941, No. 6, February 25, pp. 44-49. On the same date a second Bel- 
gian decree was promulgated to determine the effect of measures taken by the occupant and 
the provisions taken by the Government, both decrees accompanied by an avis officiel (the 
same, p. 44). It may be interesting to note that these two decrees are practically a literal 
reproduction of decrees of the Belgian Government-in-exile (Bordeaux) during World War 
I, decrees of May 31, 1917 (Moniteur, May 26-31, 1917) and of April 8, 1917 (the same, April 
5-8). 

*3 The Luxembourg decrees are a reproduction, with minor changes, of the corresponding 
Belgian decrees (See: Mémorial du Grand-Duché de Luxembourg, April 2, 1941, No. 2). 
English version in the Federal Reserve Bank of New York Circular No. 2268, August 29, 
1941). 

%4 Sluzebne Novine, No. 7, 1942. 
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October 22, 1941;%5 the Norwegian decree of December 18, 1942.76 In 
addition, the Czechoslovak Government on December 19, 1941 made public 
a declaration concerning transfers and dispositions of property,?? and the 
French Provisional Government on November 12, 1943 issued a decree em- 
bodying the warning of January 5, 1943.78 

Some governments enacted supplementary provisions. For example, 
the Polish government on January 26, 1940, and on February 3, 1940, issued 
two decrees concerning a moratorium on public and private debts.2? Gn 
January 8, 1941, the Norwegian Government-in-exile served notice that it 
would regard all measures of confiscation of private property as well as trans- 
actions deriving from these acts, as illegal. On July 29, 1941, it provided 
for the reopening and revision of judicial and administrative decisions pro- 
mulgated under German occupation.*® Later decrees (October 3, 1941 and 
October 9, 1942) *! suspended the statute of limitations for legal proceedings 
and established the machinery for invalidating property transfers. 

For present purposes the constitutionality of the decrees enacted by the 
governments-in-exile is assumed, subject to subsequent developments.” 
Their practical effect was very slight. They did not serve as a deterrent 
upon the occupant, nor did they restrain ‘‘collaborationist’’ elements in the 
local population from engaging in prohibited property deals under enemy 
occupation. Nevertheless, these decrees may loom large when the enemy is 
expelled and legitimate authority is reéstablished. For this reason a com- 
parative analysis of such legislation projected against the background of the 
Hague Convention is imperative. The main features are as follows: 


(1) Article I of the Polish decree proclaims that all legal acts and regula- 
tions of the occupant which go beyond the limits of the Hague Convention 
are null and void. This provision is of importance for the illegality of those 


% Greek Official Gazette, No. 172, October 28, 1941. 

*% Norsk Lovtidend, December 31, 1942, p. 182. 

27 Inter-Allied Review, 1941, No. 11. 

8 Official Journal, November 18, 1948, pp. 277-278, amended by the Ordinance of No- 
vember 14, 1944 (Official Journal, November 15, 1944, p. 1310). 

29 Polish Law Gazette, 1940, Nos. 2 and 3. 

© Provisional Ordinance on the Reopening and Revision of Legislative and Administrative 
Decisions and Administrative Decrees in Norway Under German Occupation. Norsk 
Lovtidend, No. 2, 1941, p. 119. 

1 Same, pp. 120-121, 179-180. 

% See: Oppenheimer in this JourRNAL, Vol. 36 (1942), p. 578; Alfred Drucker, ‘‘The Legis- 
lation of the Allied Powers in the United Kingdom,’’ Czechoslovak Yearbook of International 
Law, 1942, pp. 45-59, 172-178, 190-195, 218-221; Dr. Manfred Lachs, “Polish Legislation 
in Exile,’’ same, pp. 57-60; Dr. Egon Schwell, “Legislation in Exile: Czechoslovakia,” in 
Journal of Comparative Legislation and International Law, 1942, pp. 120-124 ; “ Legislation in 
Exile: Norway,” same, 125-130; Mortin Domke, Trading with the Enemy in World War IT, 
New York, 1943, Chap. 21: ‘‘ Administration of National Assets Abroad by Governments- 
in-Exile’”’; 8. A. Lowrie and M. Meyer, ‘‘Governments-in-Exile and the Effect of their 
Expropriation Decrees,” in University of Chicago Law Review, Vol. XI (1948), p. 26. 
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acts according to domestic law which is not ipso jure affected by the interna- 
tional illegality of an act of the belligerent. 

(2) All the decrees which were published after occupation are retroactive. 
The Polish decree operates with regard to the legal acts of the occupant per- 
formed at any time (Article IX). The Belgian, Luxembourg, Norwegian, 
and Yugoslav decrees apply to transactions since the first day of invasion. 
The same may be inferred from the language of the Dutch law. 

(3) The decrees do not always differentiate between state and private 
property. The Belgian and Luxembourg edicts, which annul the ‘‘ disposal 
and pledging” of state properties beyond the limits of normal administra- 
tion, follow the Hague Convention’s distinction between the two types of 
property. The Yugoslav decree, which assimilates to state property all 
property of regional administrative units and public bodies controlled by the 
state, voids all acts of disposal and all transfers without the qualifications of 
the Belgain and Luxembourg decrees. Furthermore the Yugoslav decree 
annuls all transfers and disposals of such property after April 6, 1941, re- 
gardless of whether the occupants had a hand in the transaction. The 
second paragraph of Article I, voiding seizures of property by authorities 
illegally constituted on Yugoslav territory, is meant to remove the cloak of 
legality from the acts of the puppet Serb and Croat governments. ‘The 
wording of Article 1, however, makes necessary a saving clause in Article 
VI which exempts the actions on Yugoslav territory by General Draja 
Mihailovich from the blanket prohibition. 

With regard to public property, the Norwegian decree invalidates all 
transactions under enemy occupation except those specifically authorized 
by the government-in-exile. 

As to private property, the Belgian and Luxembourg decrees differ from 
the Yugoslav in that they declare null and void all the measures of the occu- 
pants affecting private property while the Yugoslav edict only establishes a 
presumption that transfers of property since occupation are unlawful. The 
Greek decree differentiates between transfers in favor of the enemy, his 
subjects, or persons acting under his orders on the one hand, and all other 
persons on the other. 

The Polish decree does not distinguish between public and private prop- 
erty. It voids all transfers or restrictions of property rights where the 
beneficiary is a foreign government, foreign citizen, or foreign corporation. 
This would seem to imply that such transactions are valid when in favor of 
Polish corporations or Polish citizens. 

The Netherlands law, on the other hand, lays down no criteria for the 
validity of wartime property transfers. Instead all such acts must be scruti- 
nized by a commission created for that purpose. Acts may be validated 
only with the approval of the commission. The law does not specify how 
approval may be secured by persons residing inside occupied Holland. The 
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inference is, however, that in the absence of such approval all acts mentioned 
in Article VI of the decree are invalid ex nunc. 

A similar provision is contained in a Norwegian decree of October 3, 1941], 
regarding the acquisition of rights in Norwegian companies. These are re- 
served to Norwegian citizens who possessed such rights before April 9, 1940, 
the date of the German invasion of Norway, provided that permission was 
granted by the king or persons authorized by him. Here again it seems 
obvious that no such permission can be secured by persons living under 
enemy occupation, and that all such transfers are illegal and invalid. 

(4) The Belgian, Luxembourg, and Yugoslav decrees do not specify 
whether they refer to property within the country or abroad,** whereas the 
Greek decree contains provisions for both cases and the Norwegian decree of 
December 18, 1942, explicitly refers to transactions concluded in Norway 
and in countries held by the enemy or his allies, or occupied or controlled by 
them. The Polish decree contains an unconditional ban on all regulations 
by the occupants affecting the property abroad of Polish citizens and of 
Polish legal persons (Article IV). The obvious difficulty is that this pro- 
vision, which is more properly within the domain of international rather than 
municipal law, is valid only in so far as the courts of the country where such 
property is situated choose to recognize it. 

(5) All measures for the sequestration, administration, and change in the 
utilization or administrative personnel of the property or interests of private 
persons and Polish corporations are proclaimed null and void by Article III, 
paragraph 1. 

(6) “Voluntary” acts of utilization, administration, and change of person- 
nel, if effected at the request and in the interest of Polish citizens, are not 
legal per se, but are subject to examination after the war. The same holds 
for acts of temporary administration (Article VI) in accordance with actual 
necessities. The procedural details for the recognition of such acts remain 
to be worked out at some later date. The Belgian, Luxembourg, and 
Yugoslav decrees do not provide this procedure for cases not affected by the 
general nullity. The Belgian and Luxembourg edicts explicitly recognize 
acts of normal administration whereas the Yugoslav decree is entirely silent 
on the subject. 

(7) The Belgian, Luxembourg, Dutch, Norwegian, and Yugoslav decrees 
refer to movable and immovable property irrespective of the owner’s nation- 
ality or status, whether individual or corporate. The Polish and Greek de- 
crees are somewhat different. As to individual owners, the question of na- 
tionality seems to be irrelevant from the viewpoint of the Polish decree, alien 
and stateless persons as well as Polish citizens being protected, except in 
regard to property abroad and the safeguards against losses in consequence 


* On the problem of the validity of acts of the occupant in foreign countries, see: London 
International Law Conference, 1943, London, 1944, pp. 1, 75. 
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of legal acts (Article VII). With regard to corporations, however, only 
those of Polish law are covered. This may be because under Polish law 
foreign corporations must be registered in Poland in order to do business 
there. As worded, this provision may have important consequences. The 
Greek decree differentiates between Greek subjects and subjects of Allied 
nations, and all other residents or owners. 

(8) While the invalidity of titles acquired through illegal acts seems self- 
evident, Article V of the Polish decree expressly restates this principle, 
probably to exclude bona fides. The same article also nullifies private con- 
tracts referring to all titles and property covered by Articles I-IV as well as 
any property advantages acquired as a result of the illegal regulations of the 
occupant. 

(9) Private contracts where at least one of the parties is a Polish citizen, 
are presumed null and void if effected under direct or indirect pressure of the 
occupant. This would cover the ‘‘voluntary”’ transfer of the property of 
Polish citizens to Germans (Germanization), or to German and Polish citi- 
zens in the process of so-called aryanization. Under the Polish decrees pri- 
vate transfers may only be recognized if registered with the Polish authori- 
ties. Provision is made whereby persons whose interests are prejudiced 
(here again only Polish nationals) may register their objections and institute 
proceedings to nullify such transactions (Article VII). 

(10) While the Belgian and Luxembourg decrees (and, except for Article 
VII, the Polish as well) start, as mentioned, with the presumption that 
transactions based on enemy acts are illegal, the Yugoslav decree places the 
burden of proving that the contract was not freely made upon the prejudiced 
party. The Norwegian legislation opens the way for the invalidation of all 
private contracts resulting from, or influenced by, illegal pressure and ab- 
normal conditions created by the German occupants or the Quisling regime. 
It is interesting to note that both the Norwegian decrees are based on a 
Norwegian law of 1918 concerning defects of contractual free will. The 
Greek decree provides for court decision in cases of forced transfers of prop- 
erty belonging to subjects of allied nations, even if made in payment ot 
debts, if there is a suspicion that the transfer was made to the enemy, his 
subjects, or persons acting under his orders. 

(11) Whereas the Polish decree leaves open the problem of the possessor’s 
offset against the legal owner, the Belgian and Luxembourg decrees expressly 
discharge the latter of the duty to refund the price. The possessor must 
seek recourse, if any, against the person from whom he obtained the property. 
It should be noted, however, that the Belgian and Luxembourg decrees do 
not rule on the validity of contracts executed without any participation on 
the part of the occupant. 

The above-mentioned Norwegian decree also expressly provides that 
persons who obtain rights in Norwegian companies in violation of paragraph 
1, cannot claim reimbursement for the amount paid. The decree of Decem- 
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ber 18, 1942, goes even further, ruling that the owner of confiscated property 
may demand reinstatement in possession of his estate or rights without com- 
pensation, irrespective of the possessor’s good faith. The same decree also 
provides that mortgages, leases, and other encumbrances upon the owner’s 
title assumed by the possessor shall impose no legal obligations upon the real 
owner. The problem of good faith is specifically stressed in the Greek de- 
cree. The Norwegian decree, as seen above, excludes bona fides explicitly in 
certain cases. The Belgian and Luxembourg decrees seem to follow the 
same line. 

(12) Penal sanctions are imposed by the various decrees for rendering 
assistance to the enemy in acts against national property. Under the 
Polish decree the penalty may reach up to ten years imprisonment; in other 
cases punishment ranges from three months to five years. Fines are also 
provided, and under the Polish law the entire property of convicted Polish 
citizens may be forfeited. Under the Belgian law those convicted may also 
lose certain political and civil rights. Under the provision of the Norwegian 
statute, the person who illegally uses property which has been the object 
of seizure is required to compensate the lawful owner for all his losses. 

The Belgian and Luxembourg laws provide that even when such offenses 
are committed by persons abroad, they are to be tried by Luxembourg or 
Belgian courts. This unusual provision, unless confirmed by international 
agreement, raises a very troublesome problem of jurisdiction. 

Although the Belgian and Luxembourg decrees fix penal responsibility 
only for acts committed after promulgation of the said laws, there is no such 
provision in either the Polish or the Norwegian decree. The Yugoslav edict, 
on the other hand, provides that penal responsibility is to be established by a 
special law. Under the Polish decree of 1939 only Polish citizens are subject 
to criminal prosecution, whereas the other decrees do not contain this limi- 
tation. However, a Polish decree of October 17, 1942,* provides that ‘‘ All 
acts committed in violation of international law and harmful to the Polish 
State, to Polish institutions, firms, or citizens, will be punished by imprison- 
ment.’”’ This decree applies to all persons committing such acts irrespective 
of their nationality. 

(13) The Polish law contains no statute of limitations presumably on the 
theory that general rules of prescription will apply; but the Belgian and 
Luxembourg decrees provide that no claim may be asserted more than three 
years after the conclusion of peace. The Norwegian decree of December 18, 
1942, contains the shortest statute of limitations: six months from the date 
of a general armistice. Under the Yugoslav law, the prescriptive period re- 
mains to be established under a future decree. 

(14) The provision in the Polish decree aimed against the large scale settle- 
ment by the Reich of German colonists on Polish territory, declares null and 


“ War and Peace Aims, Special Supplement to United Nations Review, No. 1 (January 
1943), p. 36. Cf. also the amendment of December 17, 1942 of the Belgian Penal Code. 
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void ‘‘the settlement of foreign citizens on real estate under any legal title.” 
The wording of this clause is such as to cause considerable confusion, for it is 
difficult to see how the fact of settlement can be declared null and void. 

(15) It is also difficult to grasp the purpose of the second paragraph of 
Article II of the Polish decree annulling acts which ‘‘result from the applica- 
tion of a policy of national extermination.”’ The first paragraph of the same 
article may seem to cover the same acts whatever their motivation, unless 
the reference is here to Polish nationals. 


E. Tse IntTeR-ALLIED WARNING 


A new element was introduced into the situation by the United Nations 
warning issued January 5, 1943, regarding property transfers in enemy 
occupied or controlled territories. The signatories represent all the countries 
occupied in whole or in part by the Axis with the exception of Denmark and 
the Philippine Islands, as well as the United States, the United Kingdom, 
and the British Dominions. The Baltic States do not appear in this State- 
ment. None of the Latin American countries isa party. On April 17, 1943, 
however, Viscount Simon declared that inasmuch as the Nazis were transfer- 
ring part of their loot to Latin America, the United Nations were concerned 
that these countries should be cognizant of the Inter-Allied policy. He 
added that the United Nations which were not original parties to the warn- 
ing, as well as the Latin American countries which had severed relations with 
the Axis, had “‘responded most readily” to the suggestion that they asso- 
ciate themselves with its principles and had ‘‘made pronouncements of their 
own to that effect.’”’** He also disclosed that the United Nations had agreed 
on a plan for the recovery of Nazi looted property without indicating the 
nature of the said plan. 

An Explanatory Memorandum-Note on the meaning, scope, and applica- 
tion of the Inter-Allied Declaration against acts of dispossession committed 
in territories under enemy occupation or control ** stated that the parties 
to the Declaration have set up an inter-Allied committee of experts which is 
at work on the task of considering the scope and efficiency of existing legis- 
lation in the allied countries, for the purpose of invalidating the transactions 
referred to in the Declaration. It is not known what, if any, recommenda- 
tions were made. 

The warning is addressed ‘‘to all concerned, and in particular to persons 
in neutral countries.’”” This emphasis is justified in view of the probable 
flight of Axis-seized goods to neutral countries. It covers transfers or deal- 
ings with property rights in occupied or controlled territories but does not 


3 New York Times, April 9, 1943. 

%e Cmd. 6418. See also: Final Act of the United Nations Monetary and Financial Con- 
ference (Bretton Woods) VI. Enemy Assets and Looted Property (Department of State, 
Conference Series 55, p. 22), and L. H. Woolsey ‘“‘The Forced Transfer of Property in Enemy 
Occupied Territories”, this JouRNAL, Vol. 37 (1943), p. 282. 
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refer to thé Hague Convention or to the decrees of the governments-in-exile 
discussed above. This may introduce considerable confusion, since the 
warning may perhaps unwittingly lend itself to interpretation as a retreat 
from the policy laid down in the decrees. For, whereas the latter generally 
declare property transactions in enemy controlled territory to be illegal, 
the warning merely reserves all the rights of the signatories to declare such 
transactions invalid. Although nothing is said explicitly on the subject, it 
may be presumed, like the decrees, as applying ez tunc. 

The warning is useful in that it protects both nationals and aliens resident 
in affected countries as well as the affected investments of foreigners who do 
not reside in enemy controlled territories. On the whole it does not eliminate 
or significantly clarify the vast array of problems which will arise in attempt- 
ing to enforce the decrees of the governments-in-exile. Moreover, it does 
not attempt to fill out the existing gaps in international law. The warning 
is perhaps most important as an expression that the United States, Great 
Britain, Russia, and China now stand behind the smaller states which were 
the first to act with a view toward disentangling the mesh of German control 
over non-German property. 


F. CoNcLUSIONS 


Viewing the decrees of the governments-in-exile as well as the Inter-Allied 
warning against the background of the Hague Convention and past experi- 
ence of international law, it seems fairly certain that if steps are not taken 


soon to clarify the whole picture, a period of interminable litigation and 
legal wrangling may be expected after the war. Law suits of this type may 
well impede international business relations for many years to come. Be- 
cause the job of disentangling the tentacles of Nazi control will be so tre- 
mendous, there may well arise a school of thought favoring the cancellation 
at one stroke of all claims and counter-claims in order to start with a ‘‘clean”’ 
slate.*® But such a move would be highly prejudicial to legitimate interests, 
public as well as private, and would leave Axis accomplices in substantial 
control of their loot. Cancellation provides no short-cut to a solution of the 
problem. 

The possible postwar ramifications arising from the present muddle may 
be gauged by two well-known examples: The Soviet nationalization decrees 
and the Belgian nullification legislation of 1917. From The Rogdaj*" to 


6 See, for instance: Hiram Motherwell, The Peace We Are Fighting For, New York and 
London, 1943, pp. 32-33: 


“It is easy to say, from a distance, that all Nazi financial operations put into effect 
during the war ought to be declared null and void and all property should be restored as 
of the status quo ante. But these operations were often accepted as legal at the time. 
. . . Shall someone distinguish between voluntary deals and deals concluded under 


duress? Scores of millions of individuals will simply have to take their losses and start 
anew.’ 


*7 278 Fed. 294. 
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U.S. v. Pink ** there were hundreds of cases in many countries which 
dominated the field of international private law for nearly a generation. It 
is therefore only too easy to foresee the plethora of cases which will come 
before courts after the war in connection with the scrambled property situa- 
tion, unless adequate legal measures are taken to introduce some certainty 
into the picture. 

The following is, therefore, suggested as a point of departure: 


I—A formal reaffirmation of the Hague Convention by the United Nations 
to serve as the legal foundation for fixing civil and penal responsibility in a 
multilateral treaty which will be part of the general postwar settlement. 


II—A United Nations declaration covering the type of indirect property 
violations discussed in this paper, and especially such acts which are not 
specifically covered by the Hague Convention or the decrees of the govern- 
ments-in-exile. 


IIJ—A uniform law for all occupied countries and areas, laying down at 
least the following legal guides: (a) the scope of the property transactions 
covered; (b) the statute of limitations; (c) the presumptions of validity or 
invalidity; (d) the method for validation or invalidation; (e) the rights of 
bona fide third persons; (f) the penal sanctions for willful connivance with the 
occupants; and (g) a code of summary procedure to permit the speedy clear- 
ing of claims. 


IV—A general convention signed by victorious, defeated, and neutral states 
alike should lay down general rules of jurisdiction and procedure for the pur- 
pose of expediting the effective settlement of all property claims arising from 
the direct or indirect violation of public and private property rights under 
Axis occupation. This convention should include the following: 

(a) The removal, with respect to such claims, of the immunity of states 
from suits in courts abroad in order to permit the persons affected to obtain 
redress wherever assets of the states exist. A natural concomitant of 
this is that such assets should be subject to execution wherever they may be 
found. 

(b) International judicial assistance in trial commissions, the authentica- 
tion of documents and similar acts. 

(c) Recognition and execution in the respective countries of the judicial 
decisions duly reached. 

(d) The establishment of rules of priority in the execution of claims arising 
out of illegal transfers of property. 

(e) The international pooling of Axis assets located abroad for the pur- 
pose of assuring a just priority in the satisfaction of public and private 
property claims arising from the illegal practices of the Axis. 


38 62 Sup. Ct. 552 (reprinted in this JouRNAL, Vol. 36 (1942), p. 309). 


ON THE FOUNDATIONS OF INTERNATIONAL LAW 


By Joun P. 
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Since the collapse of the European system of the Middle Ages and the 
birth of modern international law mest jurists have worked on the assump- 
tion that the principles underlying the international legal order are radically 
different from those that lie at the base of national law. With the disin- 
tegration of the authority of the Pope and the Emperor there had come into 
being a number of independent states that recognized no political superior 
and hence considered themselves as equals. In their relations with each 
other, at least, these states acted like the sovereign bodies which in fact they 
were. In so far as international relations were concerned the world had 
returned to a condition of complete anarchy. The states of the world lived 
in that condition of natural equality described by Hobbes where each was 
the potential enemy of every other. In the formulation of their policies and 
in their acts each state took into account its own interests only and when 
these interests came into conflict, as they inevitably did, the only arbiter 
was brute force. 

If the world were to be saved from complete chaos it was necessary to 
find some system of rules that could govern the relations which, despite the 
break-down of the old order, were bound to persist between the new states. 
Such a system was discovered in the new science of international law. In 
the conditions of the time it would have been wasted effort to urge the kings 
and princes who had only just thrown off the supremacy of the Pope and the 
Emperor to submit to the authority of some new political superior. The 
classical writers did not, therefore, posit the necessity of a political authority 
over the new states. They found a substitute in an international law based 
on the principles of natural law and the consent of the states. 

The classical writers fall into three groups according to the place which 
they gave to the two factors that served as the basis of the new system. 
The positivist school, which was foreshadowed by Gentilis, and which had 
its first exponent in Zouche, gave first place to the consent of states. The 
Grotian or eclectic school based its system on the twin pillars of consent and 
natural law, Grotius having made a distinction between the natural and the 
voluntary law of nations. The naturalist school, on the other hand, of 
which the chief exponent was Pufendorf, completely identified international 
law with natural law. 

Natural law was an element in the theories of all these writers—even the 
positivists. For while in positivist doctrine agreement and custom were the 
sources of international law, its rules had nevertheless to be in harmony with 
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right reason. Thus Zouche defined international law as “the law which is 
recognized in the community of different princes or peoples who hold sov- 
ereign power—that is to say, the law which has been accepted among most 
nations by customs in harmony with reason, and that upon which single na- 
tions agree with one another, and which is observed by nations at peace and 
by those at war.” ! Since antiquity, men had believed that there existed a 
system of divinely ordained rules of human conduct that could be discovered 
by the exercise of reason. These rules were both anterior and superior to 
positive or man-made law. In the period in which the foundations of mod- 
ern international law were being laid this belief was still universally held and 
still exercised a powerful influence over men’s minds. As Jong, of course, as 
men believed in the existence of natural law, and as long as they believed 
that its precepts governed the conduct of States, those precepts could pro- 
vide a fairly effective substitute for the public law that had disappeared with 
the disintegration of the empire and the temporal authority of the Pope. 
That public law had itself been more theoretical than real. But the dyarchy 
of Pope and Emperor had at least provided a unifying principle and a source 
of ultimate authority. The belief in natural law provided the same things. 
In an age dominated by religious sentiment princes and rulers would not 
lightly ignore precepts that they and everyone else believed to emanate 
from God. And, as in primitive law, the fact that these precepts might 
have no human sanctions or that they were inadequately organized was rela- 
tively unimportant. It was immaterial, indeed, that this natural law might 
have no real existence. The important thing was that men believed that it 
did exist. As long as they believed in the existence of a system of natural 
law, and as long as there was agreement on the precepts that right reason 
prescribed, the situation was substantially the same as if those precepts had 
in fact been laid down by divine authority. Even after the emancipation 
of the concept from religious associations natural law continued to provide 
standards of conduct (many of which indeed survived belief in the system as 
customary rules) and a principle of unity. But, while it continued to be 
regarded as binding, its divorce from divine authority and the disappearance 
of divine sanctions weakened its effectiveness. 

In the course of time men began to lose faith in this natural law the dis- 
covery of which was said to be possible by the exercise of reason. They be- 
gan to ask what the rule of natural law was when the reason of one man indi- 
cated one solution and the reason of another man a different one. The 
concept implied the existence of some élite or final arbiter whose right reason 
would predominate in cases of doubt. It is significant that, while, in the 


1 Juris et judicii fecialis, sive juris inter gentes, etc. (Brierly’s translation), I, 1, 1. It 
will be noted that the definition seems to make a distinction between customary and con- 
ventional law in this respect. Note that Zouche recognized the existence of an international 
community, and that he did not consider it necessary that all states bound by them should 
share in the enactment of customary rules. 
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time of Grotius, the belief in natural law was shared by Roman Catholics 
and Protestants alike, in the twentieth century the doctrine finds most of its 
adherents within the Roman Catholic Church, the hierarchy of which pro- 
vides such a final arbiter. The natural law concept also lingers on outside 
the Church, sometimes in the writings of jurists who give it another name, 
but the so-called renaissance of natural law is anything but a continuation 
of the theory as it was understood in Antiquity and the Middle Ages. There 
are few jurists who would now use the language of Cicero or of the later 
naturalists. Natural law is no longer described as anterior and superior to 
positive law. Modern natural law is natural law “with a variable content,”’ 
or simply an ideal standard of perfection. Thus emaciated it can no longer 
serve as the legal basis of the international order. 

Jurists had begun to reject any identification of international with natural 
law even before general belief in the existence of the latter had been aban- 
doned. Before the end of the 17th century there existed already jurists who 
were arguing that international law was quite independent of natural law 
with which its principles were not necessarily in harmony.? But for a long 
time to come such opinions were to be exceptional; and natural law remained 
firmly imbedded at the basis of the system until comparatively recently. 
By the 20th century, however, the consent of states had, in the dominant 
theory, become the sole basis of international law.* 

The authority and even the existence of natural law having been denied, 
there remained no system of rules external to the various states that could 
govern their conduct; for the separate and independent states of the world 
were still without any political superior. It followed logically from the ad- 
mitted fact of sovereignty that, if the states were to be subject to law, that 
law must emanate from the states themselves. Since states were sovereign 
and independent they could be bound only with their consent. The only 
other possible conclusion seemed to be that there was indeed no such thing 
as international law. And there were some whose logic lead them to that 
conclusion. How, they asked, tan a sovereign state be bound by law? 
Either a state is sovereign, in which case it cannot be bound by any law 
higher than its own, or it is bound by law, in which case it ceases to be 
sovereign. That states did in fact act as sovereign bodies was clear. Only 
when it suited their convenience did they conform to the rules of so-called 
international law. The system that had been created by Grotius and his 
disciples was therefore a system of moral rules, no more. But, on the whole, 

* See Samuel Rachel, De jure naturae et gentium dissertationes, par. 5, p. 159; par. 56, p. 190 
ay translation). And see J. W. Textor, Synopsis juris gentium, I, 3a (Bate’s transla- 
10n ). 

* For a well known statement of the theory, see Oppenheim, /nternational Law (4th ed. by 
MeNair), Vol.i, pp. 19-25. And see P. E. Corbett, “The Consent of States and the Sources 
of the Law of Nations,” in B.Y.B.I.L., 1925, p. 20. Professor Corbett’s more recent article, 


“Fundamentals of a New Law of Nations,” University of Toronto Law Journal, Vol. I, p. 3, 
18, as the author himself says, ‘‘to some extent . . . a retraction.” 
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writers agreed that international law was real law; and most of them based 
its validity on consent. 

The only kind of consent that is consistent with the retention of sov- 
ereignty is consent that can be withdrawn at any time. As Jellinek put it, a 
sovereign state can limit its sovereignty by its own act or decision; but it 
must be open to it to disengage itself at any time from its obligations which 
remain binding as long only as the basic consent to be bound subsists.‘ 
Such a conclusion, of course, amounted to a denial of the binding nature of 
international law. There were other jurists who, while they accepted the 
fundamental consentist position that a state cannot be bound against its 
will, nevertheless found a continuing source of obligation in consent once 
given. According to Triepel, the agreement (Vereinbarung)® of states cre- 
ates a common will which is henceforth binding. State sovereignty thus 
disappears. A state can be independent in the sense of not being subject to 
any other state; but like persons sui juris in Rome they are subject to law. 
But while the concept of the Vereinbarung undoubtedly meets the most fun- 
damental objection to consentist theory, it does not prove its soundness. 

That the consent of the subjects governed by it is relatively more impor- 
tant in international than it is in national law must, of course, be admitted. 
Modern international law is predominately a consensual law. By far the 
greater part of its rules have their source in treaties the immediate basis of 
which at least is the agreement and hence the consent of the contracting 
parties. And while, as we will argue later, the ultimate source of the legal 
character of treaties cannot be the consent of the parties, in principle, a state 
must give its consent before it can be bound by a treaty. It follows that 
states can in large measure control the rules by which they will be bound. 
While not the only factor, the consent of states is thus seen to be the con- 
trolling factor in the international legislative process. It is also a con- 
trolling factor in the international judicial process; for it is an admitted 


4 See the admirable summary of Jellinek’s theory of self-limitation in H. Lauterpacht, The 
Function of Law in the International Community, Oxford, 1933, p. 409. 

5 Triepel argues that the ordinary contract (and the same thing is true of the ordinary 
treaty) cannot create a common will, because the parties have different ends in view. In 
the Vereinbarung, on the other hand, the content of the wills of the various parties is the 
same. See Droit international et droit interne (trans. René Brunet), Paris, 1920, p. 32. On 
p. 68 Triepel says: “Le contrat ne peut pas produire de régles juridiques, parce que, d’apres sa 
nature, il ne peut pas faire naitre une volonté commune. Mais ce que le contrat ne peut jamais, 
la Vereinbarung le peut. Les Etats peuvent eréer du droit objectif, quand ils adoptent par 
Vereinbarung une régle qui doit régir leur conduite ultérieure d’une fagon permanente. Ici non 
plus la Vereinbarung ne ment pas a sa nature. Elle consiste en plusieurs manifestations de 
volonté, dont le contenu est la méme. Chacun veut la méme chose: la création d’une norme 
juridique, qui doit les régir tous egalement dans l'avenir. . . .” 

* Note, however, that in one respect international law accords less respect to consent than 
does the contract law of modern states; for, while the latter considers a forced consent as 
being non-existent, in international law a state that enters into a treaty as the result of force 
or duress is nevertheless bound by it. 
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principle of customary international law that a state is not obliged, without 
its consent, to submit to the international settlement of its disputes.’ As- 
suming, therefore, that it has not bound itself otherwise by treaty, it is 
legally possible for a state to prevent judicial determination of the legality 
of its conduct. The consent of states is even a controlling factor in the op- 
eration of the international executive process. Since the international order 
possesses no executive organs other than the separate states, the consent of 
the latter is in principle a condition precedent to executive action, although 
States may bind themselves by treaty to act against violators of the law. 
But even where they have accepted such an obligation, the international so- 
ciety possesses no machinery by means of which they can be forced to fulfil 
it. The international legal order has not yet attempted to cope with the 
question: quis custodiet custodes? It would hardly be an exaggeration, in- 
deed, to say that states are not even under an obligation to submit to sanc- 
tions against their will. For they are under no legal obligation to acquiesce 
in the use of force against them; and they can probably change the executory 
character of sanctions invoked against them by resorting to their common 
law right to precipitate a state of war. 

But if the element of consent is relatively important in international law, 
the consent theory cannot explain its character of law. At first blush, the 
theory seems to provide an explanation for the legal character of treaties, the 
immediate source of which is the agreement, and hence the consent of states. 
It is clear, however, that, if treaties are binding, it is because the interna- 
tional legal order, like the national order, provides that agreements shall bind 
the parties. As Brierly says, ‘“‘consent cannot of itself create an obligation; 
it can do so only within a system of law which declares that consent duly 
given, as in a treaty or in a contract, shall be binding on the party consent- 
ing.”’® In international law the binding force of treaties results from the 
customary rule pacta sunt servanda. The problem then arises to explain the 
legal validity of that rule. 

The principle that agreements are binding possesses no independent force 
of legal necessity. Agreements are binding because the legal order so pro- 
vides. And, what is more, the legal order may achieve its purpose in other 
ways. This is shown by known facts of legal history which teach us that 
long before agreements as such were recognized as binding, obligations arose 
from form or some other element. Even in the developed Roman law, there 
was no rule corresponding to pacta sunt servanda. Indeed it was a principle 
of that law that mere pacts did not give rise to obligations: nudum pactum 
obligationem non parit. In the early Roman law the obligation arose not 
from the fact of agreement but always from some other factor. For an 
agreement to be binding it had to be clothed in a particular form or accom- 

7 Permanent Court of International Justice, Eastern Carelia Advisory Opinion, Publica- 


tions, Series B, No. 5, p. 27. 
§ Law of Nations (3rd ed., 1942), p. 43. 
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pany some act and the important thing was the formality, not the agreement. 
In the later law it was admitted that agreement alone was sufficient to give 
rise to legal obligations in certain contracts, i.e., the consensual contracts of 
sale, lease, partnership, and mandate; but the principle was never general- 
ized. The idea that obligations result from agreements, which is at the base 
of the modern law of contract, is a canonist innovation. But even in mod- 
ern systems consent is not the only element in contracts. It is sufficient to 
refer, by way of example, to the civil codes of France and Quebec which 
state that there are four requisites to the validity of contracts: parties legally 
capable of contracting; their consent legally given; something which forms 
the object of the contract; and a lawful cause or consideration.’® 

If the legal character and binding force of treaties can be established by 
reference to the customary rule pacta sunt servanda how can the validity of 
that rule be established? Certainly not by reference to the consent of 
states. It is now generally admitted that the consent theory cannot explain 
the validity of international custom. If states could be bound only with 
their consent, logic would require that every state should give its consent to 
the enactment of any customary rule by which it is to be bound. It is uni- 
versally admitted, however, that this is unnecessary." The consentists 
attempt to overcome this difficulty by saying that the consent may be tacit. 
Thus, they explain the undoubted fact that new states are governed by the 
customary law already in existence at the time of their admission into the 
society of states (in the formulation of which they could, of course, have had 
no part) by saying that such new states tacitly accept the existing rules of the 
society.” This is pure fiction—reminiscent of the social contract. In re- 
ality the states already established in the society of nations do not recognize 
any right in new states to accept or reject existing rules of customary law. 

Even if we could accept the tacit consent fiction it provides no explanation 
for the binding character of those rules that evolve after a state has been 
admitted to the international society and which far from having been tacitly 


9 J. Brissaud, Manuel d’histoire du droit privé, Paris, 1935, p. 452. 

10 Quebec Civil Code, Art. 984. See Art. 1108 of the French code. 

11See, for example, Zouche’s definition of international law quoted above. Among 
modern authorities, John Westlake may be quoted: ‘‘When one of those rules is invoked 
against a State it is not necessary to show that the State in question has assented to the rule 
either diplomatically or by having acted on it, though it is a strong argument if you can do 
so. It is enough to show that the general consensus of opinion within the limits of European 
civilization is in favour of the rule.’’ Jnternational Law, Part I, p. 16. George A. Finch, 
The Sources of Modern International Law, Washington, 1937, p. 37, repeats Westlake’s lan- 
guage. And see Brierly, Law of Nations, p. 50: “It would hardly ever be practicable, and 
even the strictest positivist admits that it is not necessary, to show that every State has 
recognized a certain practice. . . .” 

12 See, for example, Oppenheim, Jnternational Law, p. 19: ‘‘New States which came into 
existence and were through express or tacit recognition admitted into the Family of Nations 
thereby consented to the body of rules for international conduct in force at the time of their 
admittance. It is therefore not necessary to prove for every single rule of international 
law that every single member of the Family of Nations consented to it.” 
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accepted have been expressly rejected by it. Thus most if not all of the 
Latin American republics reject the rule that establishes an objective mini- 
mum standard for the treatment of foreigners but international tribunals 
nevertheless apply that rule even in disputes involving those states—and 
this notwithstanding the fact that the modern customary law on the inter- 
national responsibility of states did not develop until after the admission of 
the Latin American republics into the family of nations." 

The truth probably is that custom receives its legal character in the inter- 
national order for the same reason and no other that it receives that charac- 
ter within states. Why it is binding, in either order, is a question to which 
the jurist can probably provide no certain answer. But it is quite clear that 
in national societies, at least, custom is not binding because all the individ- 
uals bound by it have joined in its formulation or even consented to its 
enactment. 

Having abandoned consent as the basis of international law, some jurists 
try to prove its validity by reference to some such concept as that of com- 
munity.'4 Where there is a community, it is said, there there is law. Ubi 
societas ibt jus. Still others, including the brilliant Austrian pure law 
school, deny that it is possible by the use of juridical techniques to prove the 
ultimate validity of any legal system whether international or national. 
You can prove the validity of particular subordinate norms in a legal system 
by referring to some higher norm. Thus, a municipal by-law is valid if it 
can be shown to have been enacted by a municipal authority within the ex- 
ercise of powers delegated to it by Parliament, e.g. in a municipal corpora- 
tions act. That statute is itself valid if it was adopted by Parliament in ac- 
cordance with the constitution. But you cannot by the use of purely 
juridical techniques prove the legal validity of the constitution; for there is 
no higher authority from which the constituent body can be shown to have 
received its powers. The same is true of international law. If, therefore, 
a jurist is asked to demonstrate the validity of the sources of international 
law, he must answer that juridical methods are not adequate to the task of 
proving the validity of the ultimate source of any legal order. It is neces- 
sary to resort at some point to some fundamental hypothesis or axiom the 
validity of which cannot be proved juridically. Even the consent theory 
rests on an unprovable axiom, namely, the proposition that agreements 
should be respected: pacta sunt servanda. 

The authors do not agree on what the fundamental norm of international 


13 On the historical development of this branch of the law, see F. S. Dunn, The Protection 
of Nationals, Baltimore, 1932, p. 46. 

14 See, for example, Georges Scelle, Précis de droit des gens, Paris, 1932, Vol. I, p. 2. 
“L’ étude des sociétés primitives et des sociétés modernes nous apprend que le droit est un produit 
spontané du milieu social, antérieur et supérieur a toute acceptation, peut-étre méme a toute 
conscience claire des individus dont il régit les comportements.’’ Scelle, who finds the source 
of law in biological necessity, defines it as ‘‘un impératif social traduisant une nécessité née 
de la solidarité naturelle.”’ See same, p. 3. His “droit objectif” is, as he admits himself, a 
type of natural law. 
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law is. Some, including Anzilotti'® and, at one time, Verdross,'* say that 
it is the maxim, pacta sunt servanda. We have already expressed our opinion 
that this is nothing more than a specific rule of customary international law. 
If that is so, to attempt to establish the validity of customary law by refer- 
ence to it is to argue in circles. But even admitting that the maxim expresses 
the fundamental norm and not merely a specific rule of international law, it 
does not explain the validity of custom which, as we have already argued, is 
certainly not grounded in the consent or agreement of its subjects. 

Realizing the necessity of finding a more general fundamental norm than 
pacta sunt servanda, some writers have sought to ground the validity of in- 
ternational law in the collective will of the subjects governed by it. This 
idea is usually expressed by saying that the fundamental norm of interna- 
tional law is that the will of the international community shall be obeyed.!’ 
Could we accept this way of thinking, we would prefer a slightly different 
formula, namely: the will of the international society shall be obeyed.!® 
While we cannot agree that the will of the international collectivity, be the 
latter a community or a society, can be a source of law, we admit that, were 
it possible to accept it, the rule that the will of the international community 
or society shall be obeyed would provide an infinitely better explanation of 
the validity of international law than pacta sunt servanda. It is not neces- 
sary that all the states governed by a customary rule should have shared in 
its enactment even tacitly. But if a sufficient number of them recognize its 
existence either expressly or by their conduct, it might be said that the inter- 
national collectivity has expressed its will. It might also be said that it is 
the will of the collectivity that rules once enacted or obligations once ac- 
cepted shall continue to be binding until they are repealed or terminated by 
means recognized by the order established by that will. Not only does this 
theory provide a plausible explanation for the legal character of existing 
rules of internationai law, but, what is probably even more important, it 
provides a more satisfactory basis for the future development of the legal 
order than does pacta sunt servanda. 

The jurists who say that the fundamental norm of international law is that 
the will of the international community shall be obeyed admit that it is im- 
possible to demonstrate by juridical means why this will should be obeyed. 
We do not think that this is a reason for rejecting the norm; for, as we have 


18 Cours de droit international (trans. by Gidel), Paris, 1929, Vol. I, p. 67, ‘‘ Le droit inter- 
national se constitue par le moyen d’accords entre les Etats qui tirent leur valeur obligatoire de la 
regle pacta sunt servanda et il existe seulement dans les limites oi des accords de ce genre sont 
intervenus.”’ Anzilotti analyses custom as “accord tacite.’’ 

16 See P. E. Corbett, “Fundamentals of a New Law of Nations,’ University of Toronto 
Law Journal, Vol. I, p. 10. 

17 See Corbett, as cited, p. 11. 

18 Note that Lauterpacht, as cited, pp. 421-2, uses both terms without, however, dis- 
tinguishing their meaning. He also uses the formula, volunts civitatis maximae est servanda. 
His ‘‘super-State of law”’ is substantially what we would call the international society. 
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already argued, it is not possible to demonstrate the ultimate validity of any 
legal order by juridical reasoning. But the norm also implies two other as- 
sumptions, namely, that there is such a thing as an international community 
or society, and that that community or society possesses a will of its own. 
It is useful, we think, to make a distinction between two different kinds of 
associations or relationship. Where the forces uniting the collectivity are 
natural, we call the association a community (Gemeinschaft). Where those 
forces are legal in character, we call the association a society (Gesell- 
schaft).'® Since the time of Suarez,?° jurists have posited the existence of an 
international community. This assumption is based on strong sociological 
if not legal grounds. For, if evidence of the existence of a community can be 
found in certain natural elements of cohesion, such factors can be found 
operating beyond national borders. There is in fact an international life. 
And, while the factors of international cohesion are undoubtedly less intense 
than are the natural influences that cement living in common within states, 
that international life is becoming daily more important and more complex. 
Mankind may still be divided by religious, linguistic, social, economic, and 
cultural differences that continue to foster national prejudice. Considera- 
tions of race and nationality may still influence thinking and conduct. ‘The 
pageantry and symbolism of the state may so completely dominate the im- 
aginations of most people that they are incapable of loyalty to a higher idea. 
Men’s eyes may still be riveted on the national state as the highest ideal of 
political organization. Patriotism may still be regarded as the highest 
virtue. For a great many people public spirit and the capacity to serve 
their fellow men may stop at state boundaries. National independence or, 
where it does not exist, the striving for it may continue to produce deep 
seated sentiments of national exclusiveness and self sufficiency. It may 
still be possible to organize peoples against peoples in wholesale homicide. 
But states do have relations with each other; and, in peace-time, these rela- 
tions are conducted on a more or less orderly basis. What is even more im- 
portant, the interests and relations of individuals imcreasingly extend beyond 
state borders. Notwithstanding certain recent retrograde developments the 
industry and commerce of the world is to a large degree based on an inter- 
national division of labour. Improvements in the means of travel and com- 
munications have facilitated the exchange of goods and ideas. Great num- 
bers of people are as familiar with the geography, history, art, and culture of 
foreign countries as they are with their own. In the world of the mind and 
'° This distinction has been suggested to us by Ferdinand Ténnies’ distinction between 
Gemeinschaft and Gesellschaft. See ‘‘Gemeinschaft und Gesellschaft,’ Handwérterbuch der 
Soziologie (1931) as translated by Loomis, Fundamental Concepts of Sociology (1940). It will 
be noted, however, that we do not follow him in his definition of a society. For to a jurist a 
society can only mean an association united and governed by legal rules, whatever that term 
may mean to sociologists. 


*° Tractatus de legibus ac deo legislatore, Book II, ch. xix, sect. 9. And see Zouche’s defini- 
tion of international law quoted on p. 232 above. 
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the spirit there are indeed no national boundaries. Homer, Shakespeare, 
and Goethe are international possessions. German music and French paint- 
ing are not the exclusive national property of Germany and France. Amer- 
ican inventiveness and British institutions have changed conditions of living 
all over the world. Economic and social experimentation in Russia has 
shaken the foundations of existing societies everywhere. 

We have no hesitation, therefore, in asserting that while the international 
idea may not yet be strong enough to control men’s minds, there does in fact 
exist an international community (Gemeinschaft). But having accepted 
this, the concept of law does not, we think, follow automatically. There is 
a strong probability that men and women associated together in a commu- 
nity will also be governed by legal rules. Or to put the same thought in an- 
other way, there is a strong probability that a community will also be a so- 
ciety. Life in common is impossible, even in the most rudimentary or 
tenuous relationship, unless there exist certain standards of conduct gen- 
erally recognized by the members. But these standards do not necessarily 
possess the character of legal rules. They tend to take on that character, 
however, as the life of the community crystallizes and develops. We do not 
pretend to be able to explain how or why this happens. But it may be sug- 
gested that in primitive societies biological ?! and religious ” factors play an 
important role. In the modern international community, economic neces- 
sity and the necessity of providing some machinery for the peaceful settlement 
of disputes may be the governing factors. 

While a community is not the same thing as a society,”* the natural co- 
hesive factors that characterize communities are the flesh and blood of so- 
cieties and of law. Societies may exist in which few or none of these non- 
legal influences operate; but such societies are weak indeed. Assuming 
that there is an international society, it is such a society. For while the ele- 
ments of community undoubtedly exist in it, it is still relatively poor in those 
non-legal bonds that draw peoples and states together. The international 
society is a weak society not only because it lacks a fully developed legal and 
governmental organization, but because it is poor in the intangible things 
that give breath and life to legal formulas and governmental machinery and 
institutions. This is not to say, however, that the task of organizing the 
world society must be postponed until the world community has gained 
strength; for any improvement in world legal and governmental institutions 
will itself strengthen community bonds. Legal rules and governmental 
machinery are themselves factors of cohesion. 

We do not think that it is possible to demonstrate the existence of an inter- 
national society unless the existence of international law has been proved or 
taken for granted. Assuming that there is such a thing as international law, 


21 See Scelle, work cited, p. 3. 
22 See Fustel de Coulanges, La cité antique, Strasbourg, 1875 (rev’ded.), in general. 
23 Cf. Scelle, p. 4. “Toute société de fait est en meme temps une société de droit. . . . 


” 


ON THE FOUNDATIONS OF INTERNATIONAL LAW 241 


the existence of an international society can be easily proved; for, to trans- 
pose the traditional formula, wbi jus ibi societas.4 Given law the concept 
of society follows automatically. It is also possible to demonstrate the ex- 
istence of law granted the existence of society. The two concepts are indeed 
concomitant. The one is evidence of the existence of the other. In the 
language of the jurist, law and society are different ways of saying the same 
thing. ‘To attempt to prove the existence of one of them by reference to the 
other therefore is to argue in a circle. We think, however, that just as there 
is evidence of the existence of an international community, there should be 
enough evidence of the existence of an international society to satisfy a 
sociologist if not a jurist. From the point of view of the former, the pres- 
ence of rational as opposed to natural will ** in an association is evidence of 
the existence of a society. Such evidence can be found in the fact that the 
international community has been partially organized and possesses certain 
organs and instructions of its own. We admit that it possesses relatively 
few such organs apart from the separate states, and that even these organs 
are almost completely dominated by the states. But organs there neverthe- 
less are. The system of rules called international law—which certainly 
exists whether or not it can be said to constitute true law—is, moreover, a 
rational and not a natural expression of will. We think, therefore, that a 
sociologist would be obliged to recognize elements of society in the inter- 
national relationship. But this evidence is not enough to satisfy a jurist. 
To prove the existence of a legal society it would be necessary to show that 
the rules called international Jaw to which we have referred really are legal 
rules. It is not enough to show the presence of rational will in the associa- 
tion; it must be shown that there is legal will. 

We think that, with the help of some assumed fundamental norm other 
than the one that we are now discussing,” it is possible to show the presence 
of legal will in the international relationship. But that will is not a collec- 
tive or common international will. There can be no such thing as a will 
apart from the wills and minds of human beings. We do not deny that 
there can be such a thing as a community or a society. We even think that 

24 We are here translating societas as meaning society, not community. 

*% Térries distinguishes between natural and rational will as follows: ‘‘The whole intellect, 
even in the plainest man, expresses itself in his knowledge and correspondingly in his volition. 
Not only what he has learned but also the inherited mode of thought and perception of the 
forefathers influence his sentiment, his mind and heart, his conscience. Consequently I 
name the will thought of in this sense natural will (Wesenwille), contrasting it with the type 
of rational will (Kzirwille) in which the thinking has gained predominance and come to be 
the directing agent. The rational will is to be differentiated from intellectual will. in- 
tellectual will gets along well with subconscious motives which lie deep in man’s nature and 
at the base of his natural will, whereas rational will eliminates such disturbing elements and 
is as clearly conscious as possible.’’ Loomis, Fundamental Concepts of Sociology, as cited, 
p. 15. 


* The assumed fundamental norm that the will of the international community or society 
should be obeyed. 
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communities and societies have existences apart from the existences of their 
members. But we deny that a collectivity can have any will that is distinct 
from the separate wills of its members. If fifty people form a community or 
a society, there are fifty wills, not fifty-one. It is possible, even probable, 
that the legal order that governs a society may attach a greater importance 
to the wills of some of its members than to others. It may even provide that 
for the purposes of the society the will or wills of one or a few of the members 
only will have significance. In such circumstances, it is convenient to say 
that the will of the society is the will or wills of the designated member or 
members. This manner of thinking may even be formulized by the legal 
order which may attribute a human will or wills to the society. But this is 
a pure fiction, useful as it may sometimes be. 

If a collectivity cannot have a will of its own, it cannot be said that the 
will of the collectivity should be obeyed. We must reject therefore the sug- 
gestion that the fundamental norm of international law is that the will of the 
international community or society shall be obeyed.2”. This puts us in the 
necessity of positing some other fundamental norm. We suggest that in so 
far as existing international law is concerned, the fundamental norm is sim- 
ply the precept that international custom shall be obeyed. This hypothesis 
cannot, of course, explain the legal character of custom itself. Why inter- 
national custom should be obeyed the jurist cannot say, although it would 
undoubtedly be easy to find a sociological explanation in the necessities of 
international group life. But if the norm does not provide a juridical ex- 
planation of the legal character of custom, it does, through the customary 
rule, pacta sunt servanda, explain the validity of treaties. 

It may be objected that this norm assumes the existence of law. We can 
only answer that all assumed norms ”* make this assumption. Another 
possible objection is that it provides no criterion for identifying custom. 
But this is also a characteristic of other suggested hypotheses. Even the 
admitted fundamental norm of national law, that the constitution shall be 
obeyed, does not identify the constitution; and the rule that the will of the 
international community shall be obeyed does not attempt to identify that 
will. Asin those formulas, the terms used in the suggested norm must carry 
with them their own definitions. By custom we mean a body of customary 
rules that emanate directly from the undifferentiated mass of the subjects 
governed by them and which are habitually obeyed because they are gen- 
erally regarded to be binding. Whether or not a particular norm satisfies 
this definition is, we think, a question of fact the determination of which in- 
volves recourse to the judicial process. 


27 The same objection applies of course to Lauterpacht’s formula, voluntas civitatis maximae 
est servanda. 

28 Pacta sunt servanda; the will of the community shall be obeyed; the will of society shall 
be obeyed; voluntas civitatis maximae est servanda; the constitution shall be obeyed; quod 
principi placuit legis vigorem habet; ete. 
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We are not saying that the norm prescribing obedience to international 
custom is the only possible fundamental norm of an international or supra- 
national legal order. The norm might be that the supra-national constitu- 
tion shall be obeyed or, in a unitary world state, that the will of the supra- 
national dictator shall be obeyed. In the present stage of world organiza- 
tion, however, there is in fact no supra-national political organ superior to 
the separate states; and there is no world constitution. If a world political 
authority acting under a world constitution is ever established we could posit 
a satisfactory fundamental norm not only of international or supra-national 
law but of all law. That norm would be that the constitution of the world 
society shall be obeyed. 


a 


THE LAW OF ASYLUM WITH RESPECT TO THE PROPERTY 
OF REFUGEES * 


By ScHMIDT 


Professor of Law, University of Lund 


Modern international private law has adopted the hypothesis of the 
equality of foreign and domestic law. As Savigny says,! the judge must 
apply the law of the place with which the case is connected without consid- 
ering whether this law is that of his own country or of a foreign country. 

This hypothesis of the equality of foreign and domestic law presupposes, 
as Savigny also points out,’ a spiritual relationship between the different 
countries. During this century, however, we have experienced several 
revolutions which reveal diametrically opposed ideas in European culture. 
The first evidence of this was the anti-clerical movement in France at the 
beginning of the century when the monastic orders were forcibly wound up, 
the monks forced into exile, and their property confiscated. The same situa- 
tion, that of a certain group of citizens being expelled from their homeland, 
has since been repeated in an exaggerated form as a consequence of Russian 
anti-capitalism and German anti-Semitism. 

The courts of other countries have had to consider in a variety of con- 
nections the legal problems which these revolutionary upsets have occa- 
sioned. A survey of legal practice in various countries is instructive. For 
practical reasons we are dealing here only with Scandinavian, French, 
German, and English law. 

~ *~ ~ 

Strong anti-clerical tendencies existed in France around the turn of the 
century. In the French Law of Associations of July 1, 1901, Loz relative 
au contrat d’association, a regulation was inserted that all religious orders 
should be abolished which had not previously, or within a given period, 
obtained state approval. This regulation struck, among others, the Char- 
treuse monks, who made their world-famous liqueurs at their main cloister 
in the Dauphiné. The monks had registered the trademark ‘‘Chartreuse’”’ 
for their liqueurs in France as well as in a majority of other countries. 


* Translation of article in Svensk Juristtidning, August, 1944; reproduced by permission. 
The following abbreviations are used in the footnotes of this article: 
NJA—Nytt juridiskt arkiv (Law Reports, Sweden) 
RG—Entscheidungen das Reichsgerichts in Zivilsachen (Germany) 
SvJ T—Svensk juristtidning (Sweden) 
TfR—Tidsskrift for rettsvidenskap (Norway) 
UfR—Ugeskrift for Retsvaesen (Denmark) 
1 Savigny, System des heutigen Rémischen Rechts, 1849, Vol. VIII, p. 32. 
2 Savigny, p. 17. 
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After the monks were expelled from France they settled in Tarragona, 
Spain, where they continued to make their liqueurs. The property of the 
order in France was forcibly placed under Government administration and 
sold, the proceeds going to the French Exchequer. The French adminis- 
trator took it upon himself to transfer to the French company, which had 
taken over the monks’ liqueur distillery at Chartreuse, the French trade- 
mark ‘‘Chartreuse”’ and later attempted to do the same in other countries. 
This gave rise to legal cases in nearly every country in the world. In every 
case the claim of the Government’s administrator was rejected. 

The German Reichsgericht, in its decision on the Chartreuse case,’ came 
to the conclusion, with the aid of a literal interpretation of the German 
trademark law, that the right of ownership to a trademark could not have 
been transferred by means of the French legislation in question. The Eng- 
lish decision, by the House of Lords,‘ did not go into the special legal problem 
of trademarks but was based on the fact that the monks had acquired good- 
will in England. The House of Lords held that it was not within the power 
of a foreign legislature to deprive the monks of the benefit of the reputation 
their liqueurs had acquired in England. Compared with this fact it was 
of secondary importance that the French law of July 1, 1901, could be inter- 
preted as a penal law—a law of police and order—which was not considered 
to have extraterritorial effect. The Danish Maritime and Commercial 
Court (S¢- og Handelsretten) states briefly § that the French law of confisca- 
tion cannot be considered to apply to rights or property in Denmark.’ 

The Russian confiscation or socialization of property after the Bolshevik 
revolution in October, 1917, has provided a rich fund of legal precedent. 
By means of a series of decrees the Russian state confiscated insurance com- 
panies, corporations, business enterprises, freight boats, art treasures, and 
all other private property of value without making any payment to the 
former owners. 

In this investigation we are interested only in the legal precedents which 
affected the question of whether the Russian emigrés, despite the Soviet 
Russian confiscations, continued to be considered the owners of their former 

* RG, Vol. 69, p. 1 (1908). 

* Lecouturier v. Rey. Law Reports, (1910) A. C. 262. 

5 Lord Macnaghten: “To me it seems perfectly plain that it must be beyond the power of 
any foreign Court or any foreign legislature to prevent the monks from availing themselves 
in England of the benefit of the reputation which the liqueurs of their manufacture have 
acquired here or to extend or communicate the benefit of that reputation to any rival or 
competitor in the English market. But it is certainly satisfactory to learn from the 
evidence of experts in French law that the Law of Associations is a penal law—a law of police 
and order—and is not considered to have any extraterritorial effect.” 

* UfR, 1911, p. 724. The verdict of the Maritime and Commercial Court does not seem 
to have been appealed. 

7In Denmark a new lawsuit was brought in regard to trademarks consisting of words 
because in the first lawsuit the decision concerned only the right to trademarks consisting 
of designs. 
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property. The problem first became relevant in deciding the question of 
who was the true owner of the property which the Bolsheviks had confiscated 
in Russia and later sold abroad. When it has concerned Russian assets 
abroad, this problem has not always arisen. Thus there seems to have been 
no question in any country of the right of private Russian emigrés to claims 
or other assets abroad. However, the problem has been quite different 
in the matter of assets which belonged to Russian banks or companies. 
Refugee owners and directors or other representatives of Russian companies 
everywhere have been told that a Russian company could not continue to 
exist abroad after it has ceased to exist according to Soviet law. In con- 
nection with the question of whether the foreign assets of Russian companies 
could be taken over by the representatives of the former shareholders, the 
courts have also often taken into consideration the question whether the 
confiscation transferred the company’s assets to Russian state ownership. 

In Germany there seems to have been very little sympathy with the 
demands of the Russian emigrés. All claims to property which was held in 
Russia at the outbreak of the revolution and later sold abroad have been 
unconditionally rejected.* The German decisions do not give any definite 
information with respect to the Russian assets in Germany. In the most 
significant corporation case ° the emigrés’ defense was over-ruled merely on 
the grounds that the company had ceased to exist and the former share- 
holders are not entitled to make claims on behalf of the company. More- 
over, there are great disparities in the arguments presented in the various 
cases. Thus it is sometimes stated that a court cannot reéstablish an original 
right to ownership once this has been legally changed. In other cases the 
court ruled that Soviet Russian law cannot be considered to violate ordre 
public since Germany, in the Treaty of Rapallo, of April 16, 1922, relin- 
quished all demands for reparations which, because of previous measures 
undertaken by Russia, might have been owing to German citizens. Thus 
the Russian emigrés could certainly not be presumed to have a better lega! 
position than German citizens. 

Czarist Russia had had especially strong connections with France. 
Many Russian companies had French branches and large assets and liabili- 
ties in France. It is natural therefore that France became a second home- 
land for the Russian emigrés and that the French courts tried insofar as 
possible to satisfy their demands. The French position was not dictated by 
unselfish motives alone. It was also to the interest of France that Czarist 
Russian enterprises should wind up their activity and pay their debts in 
France. 

The Soviet Russian confiscations were not considered by the French 


8 See the special judicial decision concerning 15 Russian emigrants and Kunsthaus Lepke, 
Landgericht II Berlin, Zeitschrift fiir Ostrecht, 1929, p. 1366. See also Hanseatische Rechts- 
zettschrift, 1924, p. 749. 

® RG, Vol. 129, p. 98 (1930). 
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courts as depriving the emigrés of their rights in the case of assets within 
Soviet territory. Before the recognition of the Soviet Government this 
decision was based on the fact that Czarist Russian law was considered to be 
still valid and that no legal significance whatever should be attributed to the 
Soviet Russian measures. In the famous Optorg case the Tribunal Civil 
de la Seine }° stated, in a judgment on December 12, 1923, that the Soviet 
Russian confiscation was a criminal act to which no significance should be 
attached. The former owners were thus entitled to recover a consignment 
of raw silk which the Bolsheviks had sold to France. After the recognition 
of the Soviet Union on October 28, 1924, it has not been considered possible, 
without closer examination, to reject (rejeter en bloc) all Soviet Russian 
law, but the confiscations were now considered to be violation of ordre public. 
The Soviet Government’s protest against the French court’s decision to place 
the Ropit Company’s " commercial fleet under a private administrator was 
rejected. It is true that the Ropit case was concerned with property which 
had never been under Soviet dominion. The company’s ships had sailed 
from Odessa to Marseilles shortly before the Bolsheviks gained control of 
south Russia. This situation was, however, accorded no significance, which 
also is emphasized in the legal literature.” 

The leading English legal case, Luther versus Sagor, was in progress during 
the period just preceding and just following England’s recognition of the 
Soviet Union. The question concerned the ownership of a consignment of 
plywood from a warehouse which the Bolsheviks had taken in their confisca- 
tion of the Luther factory in Staraja Russa, and afterwards sold to the Sagor 
Company which imported the consignment to England. When the judge on 
King’s Bench made his decision, in December 1920,'* the English Govern- 
ment had not yet recognized the Soviet Union. The judge therefore could 
not presume that the Soviet Government had the authority to deprive 
Luther of his property. When the case came before the Court of Appeal in 
April, 1931, England had recognized the Soviet Government as Russia’s 
de facto government. Under these circumstances, the judge could not 
consider the Soviet social measures as violating moral principles. Therefore 
it is immaterial that the vast majority of the English people repudiated 
Bolshevik methods.'* 17 However, the fact that the Soviet measures were 


10 Clunet, Journal du droit iniernational, 1924, p. 133. 

41 Clunet, 1925, p. 391 (Tribunal de Commerce de Marseille), 1926, p. 667 (Cour d’appel 
d’ Aix) and 1928, p. 674 (Cour de Cassation). 

2 Niboyet, Manuel de droit international privé, 2nd edition, 1928, p. 565, especially foot- 
note 2, 

18 The ordre public argument will recur in several other cases. See for example, Clunet, 
1929, p. 115 and 1931, p. 400. See also Bartin, Principes de droit international prive, I, 
1930, p. 60 ff. and III, 1935, p. 247 ff.; also Niboyet, p. 564 ff. and p. 614. 

4“ Law Reports (1921), 1 K. B. 456. 15 (1921), 3 K. B. 532. 

6 Lord Bankes: “‘I do not see how the Courts could treat this particular decree (national- 
ization decree in question) otherwise than as the expression by the de facto government of a 
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not considered to be a violation of ordre public did not hinder the English 
courts from pronouncing, in the Jupiter Case,!* that the socialization decrees 
did not cover property which at the time of the passing of the decrees was 
outside Soviet territory. The reason was that the question of transfer of 
ownership should be judged according to lez rei sitae. 

The main problem in the Swedish decisions '® has been the question of 
whether Czarist Russian companies should continue to exist abroad despite 
the fact they have ceased to exist in Russia. Therefore the decisions of the 
Supreme Court of Sweden (Hégsta domstolen) in the questions which are of 
primary interest here are extremely scanty. The Court stated only that the 
Soviet Russian decrees could not be recognized as having legal effect when 
they concerned property outside Russian territory.2° In Sweden we have 
had a Russian epilogue in a series of cases which concerned Estonian boats. 
The question concerned the validity of the Russian nationalization measures 
after the annexation of the Baltic area in 1940.”4 

The German anti-Semitic legislation has given rise to new problems in 
several fields of international private law. Especially in Sweden are the 
cases numerous. In this connection we shall, however, take up only those 
decisions which concern German compulsory control over Jewish property 
in Germany or in German-occupied territory. 

In these cases the Swedish courts had to consider, among other things, a 
law, pertaining especially to Austria, passed on April 13, 1938, appointing 
administrators and supervisors (Bestellung von kommissarischen Verwaltern 
und kommissarischen Uberwachungspersonen); in addition they had to con- 
sider certain regulations of the same year concerning the elimination of Jews 
from industry and trade, as well as certain provisions in the German ex- 
change legislation concerning the right of the authorities to take all necessary 
precautions in order to prevent the flight of capital. 


civilized country of a policy which it considered to be in the best interest of that country. 
It must be quite immaterial for present purposes that the same views are not entertained 
by the government of this country, are repudiated by the vast majority of its citizens, and 
are not recognized by our laws.’’ The same thoughts are expressed by Lord Scrutton: “I 
do not feel able to come to the conclusion that the legislation of a state recognized by my 
Sovereign as an independent sovereign state is so contrary to moral principle that the judge 
ought not to recognize it.’’ 

17 The same argument reappears in the case of Princess Paley Olga v. Weisz (1929), 1 K. B. 
718. 

18 The Jupiter, 1927, p. 250. The case concerned the ship Jupiter which belonged to the 
Ropit Company but which was surrendered by its captain to the representative of the 
Soviet Government in London. The ship was afterwards sold by the Soviet to an Italian 
company which was compelled by court action to transfer the ship to the Ropit Company’s 
French agent. 

19 NJA, 1929, p. 471; 1931, p. 351; 1932, p. 217 and 225; 1938, p. 567. 

20 From other Scandinavian countries may be noted following Danish cases: See UfR, 
1924, p. 860 and 893. See also UfR, 1925, p. 260 H. 

21 See NJA, 1941, B 306, 351, 1942, B 160-163, 1943, B 190-193, NJA, 1944, p. 264. 
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In a first series of cases * the Supreme Court of Sweden has presented a 
more thorough argument for the same legal principle which had been applied 
previously in the Russian cases. The compulsory administration which 
has been set up within the German Reich “cannot, considering the purport 
and objectives of this administration—and considering the general principles 
of international law with respect to territorial limits—be considered to apply 
to property which was already here in Sweden before the compulsory 
administration became effective.’ 

In these cases the Supreme Court of Sweden also considered whether the 
previous owner can claim to recover the property which was taken over by 
the compulsory administrator and later sent to Sweden. The Supreme 
Court of Sweden on this point followed the same principle as the English 
courts and rejected the claim of the former owner.* 

For those who had expected to find a unified point of view for judging 
foreign confiscation laws and other similar laws of compulsion this investiga- 
tion of legal practice has been a disappointment. Even in cases where the 
same conclusions have been reached the arguments have not been the same. 

The cases discussed here have concerned the question of the application of 
foreign laws which are built on an entirely different conception of society 
from that of the domestic law. One would have thought therefore that the 
courts primarily should have cited ordre public, which is a time-honored 
weapon of defense when one wishes to prevent the application of a foreign 
law which is incompatible with the legal principles of one’s own country. 
This survey of legal precedents has, however, shown that this argument was 
used only in French courts. 

There are several reasons for this. Naturally, the courts are unwilling to 
pronounce a moral condemnation of the legislation of another state with 
which their own state maintains friendly relations. This unwillingness 
appears most obviously in English law. After England recognized the 
Soviet Union de facto the English courts considered it impossible to view 
the Soviet Russian confiscations as action against public morality, despite 
the fact that the confiscations were repudiated by the vast majority of the 
English people. To the extent that the legal effect of the confiscations on 
English law were disclaimed this has been done on other grounds. It is also 
obvious that the ordre public argument cannot be used when a compromise 
with the foreign legal system is made and certain legal aspects of the confisca- 
tions laws are recognized. If some aspects of the confiscation law are re- 
jected on this ground at the same time that other aspects are approved then 
one part of the decision is in conflict with the other. 

Instead of making maximum use of the ordre public argument the approach 
frequently taken has been to apply the general principles of international 

 NJA, 1941, p. 424. See also NJA, 1942, p. 385. 


*> Compare also NJA, 1942, p. 382 and 389. Danish cases: UfR, 1939, p. 588 and 919. 
* NJA, 1941, p. 424 IV. 
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private law. A judicial argument of this type was presented in the English 
Chartreuse case. The monks had acquired goodwill in England. It was 
not considered to be within the power of a foreign legislature to deprive 
them of the benefit of this goodwill. With this argument the English court 
seems to have intended to refer to the doctrine which is deeply rooted in 
Anglo-Saxon law that a right acquired under a foreign law should be recog- 
nized.» That this doctrine has a very limited application to the cases in 
question is, however, obvious. It can be applied to the Chartreuse case 
where it concerned the right to a well-known trademark, but it cannot well 
be cited in the case of a dispute as to the better title to property which 
formerly was in the homeland of the refugee but was later transferred to the 
country where the legal action is brought shortly before the persecution 
began. 

The doctrine that legal questions concerning property should be governed 
by lex rei sitae is more useful. We have found this thesis in the Danish 
Chartreuse case and in the English Jupiter decision; it is possible that it 
also was behind the Swedish decision dealing with the effect of German 
compulsory administration of Jewish property. However, this principle is 
not universally applicable. Its true sphere of application concerns im- 
movable property; it can, perhaps, even be applied to movables, negotiable 
instruments and shares, but it cannot be applied equally well to mere rights 
of action. It would be just as natural to seek another starting point and 
ask the question whether a given person—for example, an agent appointed 
to administer a company—has authority to bind his principal. The prin- 
ciple of lex rei sitae therefore cannot be said to constitute more than a pre- 
sumption so that a change of law concerning movable property might be 
judged according to the law of the country where the property was at the 
moment when the change of law was supposed to have taken place.** 

In modern legal theory one also finds the thesis that the public law 7’ of 
other countries is not applicable in the present connection to the same 
extent as is the private law of other countries. Accordingly exceptions 
are made as respects public law from the principle of equality between foreign 
and domestic law which normally constitutes the working hypothesis of 
modern international private law. This theory has an advantage over the 
principle of ordre public in that it is not as pugnacious with respect to other 
countries. To what extent the theory of the special position of public law 
has been used as a basis for some of the decisions previously referred to is 
difficult to estimate. In the English Chartreuse case, however, it seems to 
have been an obiter dictum. 


% An excellent survey of the Anglo-Saxon doctrine of vested rights has been given in 
Beale, A Treatise on the Conflict of Laws, 1935, Vol. 3, p. 1967. 

26 See, for example, Cheshire, Private International Law, 1938 (2nd edition), p. 431. 

27 The Swedish expression offentligrdttsliga lagar refers to law which protects society; as 
distinet from private law (privatrdttsliga lagar) which protects the individual. 
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The Swedish jurist Gihl 2 recommends a very strict theory. According to 
Gihl public law never can be applied by the courts of another country. 
Gihl discusses primarily the law of confiscation and the law of requisition, 
which two types he considers to be of equal standing. Nevertheless, the 
theory is presented with a claim to validity with respect to all public law. 
That the country in which the case is brought never applies foreign public 
law does not mean that it has no legal effect. The court does not need to 
nullify the lasting results of public law which has already been executed. 
In the Swedish, as in English, cases, the principle has also been followed 
that the legal effects of administrative measures adopted by a foreign state 
are recognized when concerning property in its territory but rejected when 
property has been situated elsewhere. 

Gihl’s distinction between the application of foreign law and the recogni- 
tion of its legal effect could, among other things, be related to an interesting 
observation concerning the inappropriateness of the statement that law has 
territorial limitation. It would be anomalous for a Swedish court to declare, 
on the basis of a Russian confiscation law, that a Russian refugee’s belong- 
ings were Russian state property only because they were in Russia when the 
confiscation decree was passed. The refugee ought to retain, according to 
Gihl’s #* apparent meaning, the title to his property if he succeeded in taking 
it with him from Russia before any confiscation measures were carried out by 
the Russian authorities. The court does not apply, according to Gihl, 
the foreign public law in the same way as foreign private law, even if it 
recognizes the legal consequences, where confiscation has actually taken 
place, with respect to property within the foreign country’s own territory. 

Gihl’s theory is, however, in our opinion untenable. To begin with, the 
objection can be raised that certain cases might arise in which a Swedish 
court ought to refuse to recognize a foreign state’s legal claim despite the 
fact that confiscation actually was carried out in the foreign state’s own 
territory. How would the case be handled, for example, where a German 
administrator claimed articles of value which a German refugee had regained 
from the administrator and later had taken with him when he fied to 
Sweden? We shall have occasion to return to this question later. 

The most important objection is, however, that Gihl’s theory entirely 
lacks contact with Swedish common law. It is not difficult to find examples 
of cases where the Swedish courts have applied foreign public law in the 
same way that they have applied foreign private law. The best example is 
the American gold clause legislation which was used in the case of Scandia v. 
the Treasury.2° Another example is a recent case concerning sequestration of 
several Norwegian boats in Géteborg,*! which had been the object of requisi- 
tions by the Norwegian state. This case also shows that Swedish courts 

*8 Gihl, “The State’s Immunity before Foreign Courts,” SvJ7, 1944, especially p. 256, 


268 ff., and 278. 29 Gihl, p. 285. Compare p. 264. 
© NJA, 1937, p. 1. 31 NJA, 1942, p. 65. 
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occasionally recognize the validity of the compulsory measures of foreign 
states despite the fact these measures were applied outside the state’s own 
territory. 

The thesis that public law has no extra-territorial effect has been set forth 
in a much more moderate form by the German writer Neumeyer,® in his 
thorough investigation of international administrative law. According to 
Neumeyer, the thesis that public law is territorial in its application is merely 
a presumption. In a case dealing with private rights, the argument may 
well be just the opposite. The Swedish judge Bagge expresses the same 
point of view.**: 

This investigation has shown that the principles and theories of inter- 
national private law have rather an indefinite character which is made ob- 
vious by the fact that there is frequently a free choice between one or the 
other of two principles. In spite of this it would be erroneous to presume 
that these principles give us no guidance. They constitute, in the course 
of time, crystallized experience with respect to intercourse between nations. 
The principle of lex rei sitae and the theory of the territorial limitation of 
public law are thus, among other things, an expression of a principle that a 
judge should not intrude in affairs of foreign states, but that, on the other 
hand, the power of the foreign state does not need to be extended beyond 
its own territory. The principle of vested or acquired rights can, on the 
other hand, be said to imply that the law is conservative in this respect and 
that the judge should not upset existing conditions without strong reason. 
None of these principles can claim to be more than a presumption that a 
certain norm of treatment is effective in the majority of cases. They do 
not always lead to the same result either; rather, it may happen that various 
theses can be cited in support of opposite solutions. Therefore it is hardly 
surprising that in modern international private law there is an attempt to 
find a release from the restraint of the old principles and to follow instead an 
“individualized”’ method. 

In our opinion it is possible, however, to find a uniform guiding principle 
for judging the cases taken up here. This principle is to be found in the right 
of asylum. 

It is customary for a country to provide domicile or asylum within its 
borders to political refugees from other countries. 


% Neumeyer, Internationales Verwaltungsrecht, Vol. IV, Allg. Teil, especially pp. 115 and 
430. 

%3 Bagge, “‘The International Effects of the American Gold Clause Legislation,’ T/R, 
1937, p. 158. See also Bagge’s dicta in NJA, 1937, p. 1, and 1942, p. 389. 

* The question of the application of foreign public law has also been discussed in Sweden 
by Nial in his recently published book, /nternationell formégenhetsratt (International Prop- 
erty Rights). In contrast to Bagge, Nial maintains that public laws need not necessarily 
have a special position. Instead, an investigation should be made for every separate law 
(or type of law) of whether the general principles of international private law are applicable 
or whether the special nature of the law makes it necessary to follow other principles in the 
choice of the law to be applied (p. 115). 
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The question of whether a country should grant asylum is considered in 
international law to be a matter of internal concern. Every state is thus free 
to decide what protection it will provide. However, it has generally not 
been considered to be an unfriendly act toward other countries for a country 
to grant asylum to political refugees. 

In Sweden the right of asylum has been recognized in those provisions of 
the law pertaining to foreigners which state that a foreigner who has fled 
from his country for political reasons cannot be forced to return to his home 
country or to another country where he does not have security against 
being sent back to his home country. The right of asylum has also been 
expressed in the law of 1913 dealing with the extradition of criminals which 
states that, with certain exceptions, extradition cannot be carried out by 
reasons of a political crime. 

In our opinion, the fact that Sweden, like many other countries, provides 
a certain amount of protection for the property of political refugees is 
another expression of the principle of personal asylum. Thus, in the case 
of property, one could speak of the material aspects of the right of asylum. 

Theoretically speaking, an asylum country like Sweden could protect 
political refugees against all measures undertaken by foreign lawmakers 
designed to deprive the refugees of their property in this country because of 
their special political position. The question of the moment at which and 
the way in which the property was brought to the asylum country should 
not in itself be considered of any importance. In our opinion, this principle 
ought to be set up as the rule. 

Practical reasons make it desirable, however, to provide for certain excep- 
tions to this rule. In case a sovereign country actually has carried out a 
measure which has transferred the right of control over the property of a 
refugee to an administrator or to some other official or semi-official agent 
Swedish leading cases follow the same rule as English common law and 
recognize the full legal efficacy of the compulsory measure. If such property 
has later been taken to another country an action to recover (action of 
conversion) has been rejected. The basis of this exception lies in inter- 
national law and is closely connected with the ideas behind the conception 
of sovereignty.® If one country wants to maintain friendly relations with 
another, its courts should not undertake, without very strong reason, to 
question the justification of the measures the foreign country applies within 
its own territory. Such treatment can injure the prestige of the foreign 
country and thus can easily lead to retaliation against the country providing 
asylum. The irritation would be especially strong in case the foreign coun- 
try should not be able to sell goods to the asylum country because the goods 
in question had been seized from their previous owners. Disputes concern- 
ing such goods could continue for a long time after the end of the revolution 
and thus keep old wounds open. The rejection of the measures of the 


* Compare Foster, La théorie anglaise du drott international privé, Académie de droit inter- 
national, Receuil des cours, 1938, Vol. ITI, p. 462. 
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foreign state would also be detrimental to the merchants of the asylum 
country who want to continue business relations with the old firms and 
companies despite their transfer to new hands. 

As mentioned above, Gihl is of the opinion that a court can never ‘‘apply”’ 
a foreign confiscation law. The refugee should, therefore, in Gihl’s opinion, 
retain the right to his property if he succeeded in bringing it with him to the 
asylum country before the confiscation measures were carried out even if 
the property was in foreign territory when the confiscation law was passed. 
The same principle is defended by Nial.* If protection for the property of 
refugees is considered an outgrowth of the asylum principle no special 
arguments are required for this reservation with respect to the exception 
mentioned. 

Gihl’s and Nial’s reservation is, however, in my opinion, too narrow. 
The property of refugees should also be protected in certain cases when it 
already has been taken over by the administrators of the state but was later 
regained by the original owner, regardless of what means he might have used 
to regain it. If the country of asylum refuses to extradite political refugees 
who have escaped from prison or concentration camps and have been hunted 
by the police of the home country, the country of asylum should also refuse 
to extradite the property of the refugee irrespective of the fact that it may 
have been at one time in the hands of an administrator of the home country. 
According to international law, neither the former nor the latter can be con- 
sidered as unfriendly acts against the foreign country. The deciding factor 
should not be whether the compulsory measures were carried out, but, rather, 
whether the property was brought here in connection with the escape. 

It is uncertain to what extent the principles of the right of asylum will be 
followed in the future. It is already stated that Sweden and other neutral 
European countries will not grant personal asylum right to all political refu- 
gees who, after the termination of the present war, may be expected to try 
to come to these countries. If Sweden should refuse to grant personal asylum 
right to a certain group of refugees it would be consistent to refuse to protect 
their property. However, the regulations pertaining to personal and 
material asylum right need not necessarily follow each other. From a 
humanitarian point of view the personal asylum right is the most important 
one. ‘Therefore it is conceivable that the person of the political refugee 
might be protected but his property extradited. The foreign state from 
which he has fled would then be entitled to redemand the assets which the 
political refugee has brought to this country. 

The preceding survey has been concerned with political persecution that 
has resulted in a group of citizens being expelled from their home country 
and being deprived of their property. A closely related question is that of 
the results of wartime confiscation or requisition. 

During the First World War property in belligerent countries belonging 

% Nial, p. 125. 
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to citizens of enemy countries was handed over to a custodian. The same 
thing has happened during this war. Similar compulsory measures have 
been undertaken with respect to property belonging to citizens of occupied 
countries. The results of such compulsory measures during wartime are of 
interest to us only insofar as the measures concern a neutral country. The 
problem arises whenever a belligerent country sells confiscated goods to a 
neutral country or when the belligerent country tries to acquire assets exist- 
ing in a neutral country belonging to enemy private persons, firms, or 
companies in the enemy country or in occupied countries. 

The question of the effects of compulsory measures directed against citi- 
zens of an enemy country has been touched on in a Danish case.*? The 
trademark Grammophon was registered in Denmark for a German company 
which in turn was a subsidiary of an English firm, and its manager was an 
Englishman. As a result of the German war legislation during the First 
World War the English manager was discharged and replaced by a German 
one. After the war both the English and the German managers tried to 
claim the right to the Danish trademark. The Danish courts were of the 
opinion that the English manager was still entitled to the trademark on the 
ground that the extraordinary measures adopted in Germany with respect 
to property belonging to citizens in the Allied countries should be considered 
to be limited to Germany.** 

The principle of asylum right must, in our opinion, also be applied when 
judging wartime compulsory measures. Nevertheless, it does not seem 
feasible to treat, as Gihl does, all foreign requisitions and confiscations in 
wartime in the same way. From the point of view of the right of asylum 
there is no reason to protect citizens of a foreign country against compulsory 
measures applied by the lawful government of their own country. In the 
sequestration case *® the Supreme Court of Sweden has not hesitated to 
recognize the right of the Norwegian Government to appropriate the 
Norwegian ships in Géteborg. The question of protection against compul- 
sory measures in wartime does not arise until the action of the belligerent 
country is directed against the citizens of an enemy country. If the princi- 
ple of asylum right is applied, the same fundamental rule as that mentioned 
above is reached. Those persecuted are to be protected against all kinds of 
compulsory measures designed to deprive them of property which is in the 
neutral country, regardless of in what way and at what time such property 
was brought there. 

It is debatable whether in this case the same exception should be made as 


UfR, 1922, p. 473. 

*8 A similar case has also arisen in Germany. A Danish bank during the First World War 
had permitted a French administrator to collect assets which belonged to a German company 
in France. The case came up in Germany because the Danish bank had assets and the 
German courts had consequently jurisdiction over the matter in question. The decision 
was that the bank must repay the money; RG, Vol. 145 (1934), p. 16. 

% NJA, 1942, p. 65. 
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with respect to political refugees. The problem is as follows: Is the country 
that provides asylum to recognize compulsory measures carried out within 
the sphere of power of the belligerent country or on the scene of battle when 
the confiscated property is later sold by the belligerent country or otherwise 
is brought to this country? 

In the case of compulsory measures used during the war the problem is 
not the same as in the case of compulsory measures relating to political 
persecution. With respect to wartime compulsory measures consideration 
must be given to the question of whether the measure is consistent with inter- 
national law. This has also been pointed out by Nial.‘° 

According to international law, confiscations, requisitions, and similar 
measures are treated differently depending on the place where the measure 
was applied. Thus a belligerent country has greater authority according to 
the rules of naval warfare than according to the rules of land warfare. On 
the sea a belligerent country is still entitled to seize private enemy ships and 
enemy goods as war goods. According to international law as expressed in 
the Hague Regulations of 1907, the belligerent is obliged to respect private 
property as a matter of principle. Land warfare regulations apply, how- 
ever, only to measures in occupied countries. No generally accepted rules 
exist *t for dealing with the right of a belligerent country to dispose of 
enemy private property within its own territory. 

The asylum country should, accordingly, adopt different regulations de- 
pending on whether the confiscation is carried out at sea or on land. In the 
first case, the confiscation should be accepted; in the second case, not. A 
definite legal basis for overruling confiscation on land exists, however, only 
with respect to measures taken in occupied countries. 

The fact that the asylum country refused to recognize confiscations carried 
out in occupied countries is, in reality, very satisfactory. The power of the 
belligerent outside its own territory is rather provisional in character; conse- 
quently it must be considered likely that sometime in the future such 
confiscations will be declared illegal. In a declaration of January 5, 1942, 
the Allied Governments gave a warning to neutral countries in which they 
reserved the right ‘‘to cancel all transfers or transactions of property, 
rights, or interests of any kind which either are in or have been in areas 
which have come under the direct or indirect control or ownership of enemy 
governments or which belong or have belonged to persons (unknown persons 
are included) living in the same areas.”’ * 

40 Nial, p. 123. 

“1 See, for instance, Oppenheim, International Law, Vol. II, 1935 (5th ed.), p. 270, and 
Fauchille, Traite de droit international public, Vol. II, 1921 (8th ed.), p. 69. 

“The Norwegian Government has already passed a series of laws for this purpose; of 
particular importance is the law entitled Provisorisk anordning om ugyldiheten av rettshandler 
m.v. som har sammenheng med okkupasjonen (Provisional Act concerning the Invalidity of 
Legal Measures, etc., in connection with the Occupation). This law is dated December 18, 
1942. 


I 


WAR CRIMINALS 


By Quincy WRIGHT 
Of the Board of Editors 


The problem of war criminals has aroused controversy between those who 
insist that enemy persons guilty of acts which have shocked the conscience of 
mankind shall be punished ! and those who insist that the United Nations 
must observe principles of civilized justice.2. Those principles require that 
an individual shall not be punished for an act, however shocking, unless the 
act was a crime under the law applicable at the time and place where it was 
committed (nulla poena sine lege),? and unless the guilt of the individual has 


1 See Sheldon Glueck, War Criminals, Their Prosecution and Punishment, New York, 1944; 
Georg Schwarzenberger, “‘ War Crimes and the Problem of an International Criminal Court,”’ 
Czechoslovak Year Book of International Law, London, 1942, p. 67; George Finch, “‘ Retribu- 
tion for War Crimes,”’ this JouRNAL, Vol. 37 (1943), p. 8; Proc. Am. Soc. Int. Law, 1943, p. 57; 
Report adopted by the National Executive Board of the National Lawyers Guild, Dec. 16, 
1944, Lawyers Guild Review, Vol. 1V (Nov.—Dec., 1944), p. 18; Albert G. D. Levy, ‘‘The Law 
and Procedure of War Crime Trials,’’ Am. Pol. Sct. Rev., Vol. 37 (1943), p. 1053, note 3. 

2C. C. Hyde, ‘‘Punishment of War Criminals,” Proc. Am. Soc. Int. Law, 1943, p. 39; 
George Manner, ‘‘The Legal Nature and Punishment of Criminal Acts of Violence contrary 
to the Laws of War,” this JouRNAL, Vol. 37 (1943), pp. 407, 433. The American Members 
of the Commission of Responsibilities of the Paris Peace Conference (1919) were especially 
insistent on this point, quoting from the case of U. 8. v. Hudson (7 Cranch 32, 1812), ‘‘the 
legislative authority of the Union must first make an act a crime, affix a punishment to it, 
and declare the court that shall have jurisdiction of the offense’ and commenting ‘‘ what is 
true of the American States must be true of this looser union which we call the Society of 
Nations.” They did not, however, regard the lack of international legislation defining war 
crimes an “insurmountable’’ difficulty (Reports of Majority and Dissenting Reports of 
American and Japanese Members of the Commission of Responsibilities, Conference of Paris, 
1919, Violation of the Laws and Customs of War, Carnegie Endowment for International 
Peace, Pamphlet No. 32, 1919, p. 75). It should be noticed that President Washington in his 
neutrality Proclamation of April 22, 1793, and the Federal Courts in the cases of In re 
Henfield (Fed. Cas. 6360, 1793) and U. S. v. Ravara, (2 Dall. 297; Fed. Cas. 16,122, 1793) 
had earlier assumed that federal courts had a common law jurisdiction to punish offenses 
against the law of nations. See Q. Wright, The Enforcement of International Law through 
Municipal Law in the United States, Urbana, 1916, pp. 114-116. 

“No one shall be convicted of crime except for violation of a law in effect at the time of 
the commission of the act charged as an offense, nor be subjected to a penalty greater than 
that applicable at the time of the commission of the offense.” Report on Essential Human 
Rights, received by American Law Institute, February 24, 1944, Art. 9, said to be included 
in substance in the constitutions of thirty countries. Changes in the competence and proce- 
dure of the trial court after the offense was committed and judicial discretion in determining 
penalties are often regarded as permissible. (Beazell v. Ohio, 269 U. S. 167, 1925; ‘‘Ret- 
roactive Legislation,’ Encyclopedia of the Social Sciences.) 
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been established by a competent court utilizing fair procedures (due process 
of law).4 These principles have been characterized as ‘‘technical niceties,”’ 
‘bitter end conceptualism,” or a ‘‘ paralytic approach”’ by many who demand 


that grave offenses be adequately punished and the debacle of the ‘‘ war 
criminal”’ procedures of 1919 be avoided.® 

It may be that some of the more notorious offenders can properly be dealt 
with by a political process as was Napoleon.’ While bills of attainder are 
forbidden by the United States Constitution and are considered obsolete in 
most constitutional systems ’ political procedures are still utilized by many 
countries for political offenses.* Governments have often insisted that 
political criminals whose acts are considered hostile to their power or pres- 
tige, although not subject to extradition,’ be adequately punished by the 
country where the act occurred, even if its laws did not at the time ade- 


4 “Byveryone has the right to have his criminal and civil liabilities and his rights determined 
without undue delay by fair public trial by a competent tribunal before which he has had 
opportunity for a full hearing:” Essential Human Rights, Art. 7, said to be included in sub- 
stance in the constitutions of fifty countries. This principle and that stated in note 3 to- 
gether imply that there should be no unreasonable discrimination in the initiation of prose- 
cutions of those probably liable under the law and that defenses available to the accused 
when the offense was committed should not be unreasonably altered. These implications, 
however, necessarily leave a margin of flexibility. The accused cannot object to a reasonable 
selectiveness in initiating prosecutions or to reasonable modifications of procedural techni- 
calities between the time the offense was committed and the case is adjudged. 

5 Glueck, p. 10. Frederick Kuh reported to the Chicago Sun from London on September 
23, 1944, that members of Parliament were complaining that ‘‘the paralytic approach” of 
the United Nations War Crimes Commission was ‘‘making a mockery of the justice which 
free peoples are demanding be meted out to Germans guilty of outrages.’’ See also the same 
journalist in P.M., Sept. 17, 1944, p. 3, and Samuel Grafton in Chicago Sun, November 2, 
1944. A British writer warns against ‘‘strict interpretation of the letter of the law” and 
hopes ‘‘common sense will prevail” and ‘‘the common law of nations” will be applied by 
special courts if ‘‘technicalities” prevent the ordinary courts from applying it. Royal 
Institute of International Affairs, ‘‘Treatment of War Crimes,’ Bulletin of International 
News, Vol. 22 (1945), p. 206. 

6 Charles Warren in Proceedings of the American Society of International Law, 1943, p. 51; 
George Finch, in same, p. 57; Glueck recognizes the “‘right’’ of the United Nations to follow 
such a procedure (p. 126) but considers it inexpedient (p. 78). The American members of 
the Commission of Responsibilities (1919) objected to holding the Kaiser responsible “for 
violations of positive law” but not for ‘what may be called political offenses and to political 
sanctions” (work cited, p. 66). On treatment of Napoleon see Glueck, p. 223; Q. Wright, 
“The Legal Liability of the Kaiser,’’ in American Political Science Review, Vol. 13 (1919), p. 
127. 

7U. S. Constitution, Art. 1, Sec. 9; Art. 3, Sec. 3; C. H. McIlwain, “ Attainder,” in En- 
cyclopedia of the Social Sciences. 

8 Max Lerner, ‘“‘ Political Offenders,” in same; V. V. Pella, La repression des crimes contre 
la personnalité de V éat, in Académie de droit international, Recueil des cours, Vol. 33 (1931), 
p. 671. 

® Political offenses are usually excluded from extradition. See Draft Convention on 
Extradition, Harvard Research on International Law, this JouRNAL, Vol. 29 (1935), Supple- 
ment, p. 107. 
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quately cover the offense.'® Such an offense has been regarded as an inter- 
national delinquency " and the punishment of those guilty as an inter- 
national obligation of reparation,'? consequently a state cannot excuse failure 
to carry out its obligation by the inadequacy of its domestic law." 
Whatever may be the situation in regard to the more notorious malefactors 
concerning whose acts there is no question, it is generally recognized that the 
principles of justice referred to should be observed in dealing with the thou- 
sands of lesser offenders. Otherwise some of the important objectives in 
punishing war criminals would be ignored.* Evidence must be sifted and 


10 ‘Tt ig said that in the case of the Russian ambassador, when Lord Holt sat in the King’s 
Bench, the offenders were, after conviction, detained in prison, from term to term, without 
judgment, till the Czar Peter was satisfied, the reason for this procedure being that the Czar 
would not have considered any sentence adequate short of death, which the court could not 
pronounce.’’ McKean, Ch. Justice, in Respublica vs. DeLongchamps, Court of Oyer and 
Terminer at Philadelphia, 1784, 1 Dall. 111, 117; Moore’s Digest, Vol. 4, p. 622. See also 
cases of attack on Legations in Peking by Boxers, 1900 (Moore’s Digest, Vol. 5, p. 495); 
murder of Austrian Archduke at Sarajevo in 1914 (Naval War College, Int. Law Docs., 1917, 
p. 30); murder of Sir Lee Stack, Sirdar of the Sudan, in 1922; murder of Italian General 
Tellini in Greece, 1923 (Q. Wright, this Journat, Vol. 18 (1924), pp. 536, 543); murder of 
U. S. Vice-Consul Imbrie in Iran, 1924 (Hackworth, Digest, Vol. 4, p. 710; E. C. Stowell, this 
JOURNAL, Vol. 18 (1924), p. 768; murder of King Alexander of Yugoslavia in France, 1934 
(A. K. Kuhn, this JourNnAt, Vol. 29 (1935), p. 87). See also Q. Wright, Enforcement of Inter- 
national Law, p. 75; Clyde Eagleton, “‘The Responsibility of the State for the Protection of 
Foreign Officials,” this JourNau, Vol. 19 (1925), pp. 293, 310, and The Responsibility of 
States in International Law, New York, 1928, p. 184. 

1 “ Whoever offers any violence to him (a public minister) not only affronts the sovereign 
he represents, but also hurts the common safety and well-being of nations; he is guilty of a 
crime against the whole world.’’ Respublica v. DeLongchamps, 1 Dall. 111, 116. See also 
U.S. note of Sept. 22, 1900 “‘in regard to the exemplary punishment of the notable leaders 
in the crimes committed in Peking against international law:”’ Moore’s Digest, Vol. 5, p. 495. 

2 Above, notes 10, 11. The principle applies to offenses against aliens even when there 
is no political element involved. ‘‘The failure to prosecute those who are guilty of offenses 
against aliens constitutes an international delinquency and justifies the intervention of the 
alien’s government:” E. C. Stowell, International Law, New York, 1931, p. 169. See also 
Harvard Research, Draft Convention on Responsibility of States, this JouRNAL, Vol. 23 (1929), 
Special Supplement, p. 166; Janes Case, U. S.-Mexico, General Claims Commission, 1927, 
p. 114; Moore’s Digest, Vol. 6, p. 806. 

4 Harvard Research, Draft Convention on Responsibility of States, Art. 4, as cited, p. 146; 
Eagleton, Responsibility of States, p. 15; Q. Wright, International Law in its Relation to Con- 
stitutional Law, this JourNau, Vol. 17 (1928), p. 241, and “The Outlawry of War” in same, 
Vol. 19 (1925), p. 80. 

* Some sociologists question whether such punishment can be rationally justified. Noting 
that “‘in the controversial realm of social policy we are tempted to judge our actions in terms 
of logical abstractions or sentiments and to reject the pragmatic test,’’ and judging by past 
history, criminological theories, and the findings of sociology and psychology, C. Arnold 
Anderson concludes: “‘if we are seeking to assist in the abolition of war, the trial of defeated 
leaders by their conquerors is inappropriate. The justifications that may be offered for such 
trials do not touch the basic causes of war. Future leaders who might lead another war are 
not eliminated. The attitudes that the victors would have to adopt, in this day of mass 
democracy, in order to assume so heavy a responsibility contradict the conditions of inter- 
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laws interpreted to determine just who is guilty of what, and this should 
be done by competent courts applying applicable laws by fair proce- 
dures. 

The term ‘‘war crime”’ has been used in military circles as synonymous 
with ‘violation of the law of war” ' but in current official !7 and juristic 13 


national relations upon which peace must rest. The defeated nations would not be concili- 
ated. The trials would drive victor and vanquished farther apart than they were at the end 
of hostilities.” (‘‘The Utility of the Proposed Trial and Punishment of Enemy Leaders,” 
Am. Pol. Sci. Rev., Vol. 37 (1943), pp. 1081, 1098-9). Philosophers and criminologists have 
differed as to the social justification for any criminal punishment (see F. H. Wines, Punish- 
ment and Reformation, New York, 1910, p. 281). The following objectives have been sug- 
gested for punishing war criminals. 1) Vindication of principles of civilized justice and pro- 
motion of the rule of law. The rule of law would not be promoted if those guilty of acts gen- 
erally regarded as atrocities were not punished. 2) Prevention of further crimes or leadership 
by the criminals. There may be real danger of renewed leadership by the Nazi and Fascist 
leaders if alive or if martyrized. 3) Retribution satisfying popular demands of liberated peo- 
ples for revenge and of enemy peoples for a scapegoat. Peace would not be promoted by 
mass massacre of innocent enemy peoples or by indiscriminate branding of all enemy peoples 
as criminals thus reuniting them for a war of revenge. 4) Deterrence of potential war crimi- 
nals in the future from committing similar offenses. Impunity of war criminals might en- 
courage further leaders to try it again; (see Glueck, p. 16). These objectives seem to require 
scrupulous care for the principles of criminal justice and avoidance of identification of the war 
criminals with the enemy people or state 7.e. symbolic indictment and conviction of the entire 
enemy population in the war criminal trials, and punishments which are not commensurate 
with the offenses. Anderson’s criticism of such trials springs partly from his scepticism as to 
the possibility of realizing these conditions. 

15 ©, C. Hyde, ‘Punishment of War Criminals,’”’ Proc. Am. Soc. Int. Law, 1948, p. 39 and 
comments by E. D. Dickinson, same, p. 46. It is “better . . . to judge irreproachably a 
limited number of cases which can be held as good precedents than to obtain by means of 
hasty mass-trials a heap of convictions which in the eyes of the public would carry no weight 
and which would discredit the whole scheme. . . . The cases tried will form the basis of 
international criminal law, and it is essential that the proceedings should be of the highest 
standing.” Royal Institute of International Affairs, Bulletin of International News, as cited, 
p. 205. 

1% U. S., Rules of Land Warfare, 1940, Secs. 346, 357, and index; Major Willard B. Cowles 
‘Trial of War Criminals in Military Tribunals,’ American Bar Association Journal, June, 
1944. 

17Tn the Declaration of the Governments in Exile in London, on January 13, 1942, war 
criminals referred to persons responsible for ‘‘a regime of terror’’ in occupied territory as well 
as those who had violated the rules of war. Earlier (April, 1941) President Benes of Czecho- 
slovakia had referred to the “political punishment of those who are responsible for this war” 
and President Roosevelt had denounced “‘the practice of executing innocent hostages’’ (Oct. 
25, 1941) a statement in which Prime Minister Churchill concurred (October 27, 1941). The 
Moscow Declaration of November 1, 1943, referred to ‘unspeakable crimes and atrocities” 
the perpetrators of which would be sent back to the countries where their ‘(abominable 
deeds” were done and would be “punished according to the laws of the liberated countries 
and of the free governments which will be created therein.”’ It also referred to “ major crimi- 
nals whose offenses have no particular geographical localization” to be punished by “joint 
decisions of the Allies.’’ On July 17, 1942, President Roosevelt said perpetrators of crimes 
against the Jews would be held to “strict accountability” and on March 24, 1944, “none who 
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discussions it has acquired a wider connotation. Consequently, if principles 
of justice are to be observed, it is necessary to determine the system of law 
establishing the offense, the penalty, the jurisdiction, and the procedure for 
ascertaining guilt. Is this system the criminal law of some state or is it 
international law? If the former, over what offenses can a particular state 
exercise jurisdiction? If the latter, what crimes are defined and what 
jurisdictions and procedures are established by international law? The 
phrase ‘‘offenses against the law of nations’’ is used in the United States 
Constitution and elsewhere.!® It has been suggested that it refers to acts of 
individuals contrary to the customary or conventional prohibitions of the 
law of war, to acts of individuals committed in one state in time of peace so 
injurious to another that diplomatic protests have been habitual, and to acts 
of individuals so injurious to the community of nations as a whole that 
jurisdiction has been habitually exercised by any state that acquires custody 
of the culprit. For convenience these three types of offenses ‘‘against the 
law of nations’’ may be distinguished as offenses against the law of war, the 
law of peace, and universal law.°° 

Before the applicability of national law and of these three types of inter- 
national law can be discussed, attention must be given to certain objections 


participate in those acts of savagery shall go unpunished.” He included ‘‘all who knowingly 
take part in the deportation of Jews to their death in Poland, or Norwegians and French to 
their death in Germany are equally guilty with the executioners.’’ On August 21, 1942, he 
referred to the “barbarous crimes of the invaders in Europe and Asia.’’ Summarizing these 
statements on February 1, 1945, Acting Secretary of State Grew said that current discussions 
“provide for the punishment of German leaders and their associates for their responsibility 
for the whole broad criminal enterprise devised and executed with ruthless disregard of the 
very foundation of law and morality, including offenses wherever committed against the 
rules of war and against minority elements, Jewish and other groups, and individuals.” 
(United Nations Information Office, War and Peace Aims, Jan. 30, 1943, pp. 31, 116 and 
Dec. 1, 1948, p. 22; U. S., Department of State Bulletin, Feb. 4, 1945, p. 154-55). 

8 Glueck defines ‘‘war criminals” as “‘ persons—regardless of military or political rank— 
who, in connection with the military, political, economic, or industrial preparation for, or 
waging of, war, have, in their official capacity, committed acts contrary to (a) the laws and 
customs of legitimate warfare or (b) the principles of criminal law generally observed in 
civilized States; or who have incited, ordered, procured, counseled, or conspired in the com- 
mission of such acts; or, having knowledge that such acts were about to be committed, and 
possessing the duty and power to prevent them, have failed to do so”’ (p. 37). This he says 
does not include violation of treaties, initiation of aggressive war, acts of members of armed 
forces in their “ private, non-official capacity,” or acts of resistance by individuals in occupied 
territory (war treason, espionage, etc.). 

Art. I, Sec. 8, par. 10; U. S. v. Arjona, 120 U. S. 479, 1887. 

*° Ernst Fraenkel distinguishes “war crimes”’ or “military measures, pursued in the course 
of actual fighting, which are contrary to accepted rules of warfare’ from ‘occupation 
crimes, committed in the course of belligerent occupation of enemy territory’”’ by occupying 
forces against civilians, as murder, assault and theft (Military Occupation and the Rule of Law, 
New York, 1944, p. 47). He thus includes offenses against the law of war and against na- 
tional criminal law. Glueck’s definition (above note 18) seems to include offenses in both 
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which would, if accepted, reduce the prosecution of war criminals to very 
narrow margins. It has been suggested that war criminals cannot be pun- 
ished under international law because that law binds only states and not 
individuals; that they cannot be punished by any authority other than their 
own state in so far as their state assumes responsibility for their acts; that 
they cannot be punished for any act permitted by the law of war in so far as 
they were acting as members of an armed force during war; and that a chief 
of state cannot be punished in any case. These defenses are all deductions 
from the theory of sovereignty and are less securely grounded in the tradition 
of international law than suggested by some modern writers.?! 


1. Individuals and International Law 


In holding that individuals may be bound directly by international 
treaties if the parties to the treaty intended that result, the Permanent Court 
of International Justice brushed aside objections in principle to treatment of 
individuals as subjects of international law.” This opinion suggests that 
individuals may be bound directly by any rule of international law, custom- 
ary or conventional if the intent of the rule was so to bind them. That 
many rules of customary international law had that intent in their origin is 
clear from the tone of classical text writers ** and 18th century judges,™ and 
from the role of natural law and natural rights in the development of inter- 


these classes as well as some offenses against universal law. Hyde includes only offenses 
against the law of war (as cited p. 42). Dickinson suggests also offenders against universal 
law when he writes the ‘‘principles of criminal law generally accepted among the different 
nations are a proper source of international law” (as cited p. 48). Similarly Warren refers 
to ‘‘crimes against humanity ”’ in addition to ‘violations of the rules of war.”’ Levy (as cited 
p. 1069) includes “‘the employment of war as an instrument of policy”’ as well as violations 
of the laws of war.” 

21 Oppenheim was especially insistent that individuals are not subjects of international 
law and that soldiers acting under state authority are exempt from foreign jurisdiction except 
for breaches of the law of war (International Law, Vol. I, Secs. 20, 289-92, 445). See also 
Manner, as cited p. 407. In 1925 the present writer expressed the opinion: “‘It may eventu- 
ally be possible to hold individuals responsible under international law for committing acts 
productive of war in time of peace and war crimes in time of war. The accurate definition 
of such international crimes in addition to piracy and the establishment of an international 
court for their enforcement might be useful. Such astep, however, would involve a consider- 
able modification of the present doctrine of independence of states” (“The Outlawry of War,” 
this JouRNAL, Vol. 19 (1925), p. 80). 

22 Jurisdiction of the Courts of Danzig in the matter of Pecuniary Claim of Danzig Railway 
Officials, Publications, Ser. B, No. 15, p. 171. H. Lauterpacht (The Development of Interna- 
tional Law by the Permanent Court of International Justice, London, 1934, p. 52) says of this 
opinion: “The postulated insurmountable barrier between the individual and international 
law is ignored.” 

28 See especially Suarez, De Legibus ac Deo Legislatore, II, c. xix, sec. 9, and comments by 
J. B. Scott, The Spanish Origins of International Law, Washington, 1928, p. 90. 

* E. D. Dickinson, “Changing Concepts and the Doctrine of Incorporation,” this JouR- 
NAL, Vol. 26 (1932), p. 254; C. M. Picciotto, The Relation of International Law to the Law of 
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national law. That this tradition has not died out is indicated by the 
occasional opening of international tribunals and procedures to individuals *° 
and by the increasing number of modern writers who accept individuals as 
subjects of international law.?’ 

The idea of a direct relationship of individuals to the world community 
has a long history. Classical and medieval concepts of natural law taught 
that individuals enjoyed certain natural or human rights which ought to be 
protected by the universal community of mankind and that they were bound 
by certain natural or human obligations which ought to be enforced by that 
community.*® The application of this opinion in positive law was, however, 
controversial. 

It was contended on the one hand that practical and theoretical objections 
could be raised against imposing liabilities, particularly criminal liabilities, 
upon corporate bodies such as states.29 On the other hand it was feared that 
the unity of the state would be jeopardized if individuals were direct subjects 
of international law. Anarchy might result if the individual placed his duty 
to the world community ahead of obedience to his government and set him- 
self up as the judge of his obligations superior to the judgment of his gov- 
ernment.®? 

This problem was debated in the Middle Ages and from this debate the 


England and the United States of America, London, 1915, p. 76. The idea that National 
Courts are obliged to apply international law to the benefit of individuals in certain types of 
cases also exemplifies this theory. See below, n. 96, 97. 

% Scott, as cited; E. D. Dickinson, Equality of States in International Law, Cambridge, 
1920, p. 31; James Bryce, Studies in History and Jurisprudence, London, 1901, p. 602; 
Q. Wright, Mandates under the League of Nations, Chicago, 1930, p. 348. That the world com- 
munity was considered by the classical international jurists to be a natural society, not only 
among states but also among individuals, is indicated by Vattel’s statement: ‘“‘ Moreover, 
independence is necessary to a State, if it is to fulfill properly its duties toward itself and its 
citizens and to govern itself in the manner best suited to it. Hence, I repeat, it is enough 
that Nations conform to the demands made upon them by that natural and world-wide 
society established among all men.” (7’he Law of Nations or the Principles of Natural Law, 
1758, Carnegie Ed., Preface, p. 10a. See also Intro. Sec. 10, p. 5.) 

* As the Central American Court of Justice, 1907; the proposed International Prize 
Court, 1907; and the Mixed Arbitral Tribunals set up after World War I. See E. M. Bor- 
chard, Diplomatic Protection of Citizens Abroad, New York, 1919, p. 17. 

7 J. B. Scott, ‘‘The Individual, the State, and the International Community,’”’ Proc. Am. 
Soc. Int. Law, 1930, p. 1; N. Politis, The New Aspects of International Law, Washington, 1928, 
p. 23; Q. Wright, Research in International Law since the War, Washington, 1930, pp. 32-33; 
A Study of War, Chicago, 1942, pp. 350-51, 909-11; Eagleton, The Responsibility of States in 
International Law, p. 221. 28 Above note 25. 

*°Q. Wright, “The Outlawry of War,” this JourNaL, Vol. 19 (1925), p. 96; ‘‘ Enforcement 
of Treaty Obligations,” Proc. Am. Soc. Int. Law, 1926, p. 112; A Study of War, pp. 912-15, 
941; Levy, as cited, p. 1052; Frederick L. Schuman, ‘““The Dilemma of the Peace Seekers,” 
American Political Science Review., Vol. 39 (1945), p. 16. 

*° Wright, Study of War, pp. 904, 910, 1007; Manners, as cited p. 429. 
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doctrine of sovereignty, first adumbrated by Bartolus in the 13th century,*! 
emerged during the Renaissance.** The controversy was especially con- 
cerned with the problem of just war. The responsibility of the individual 
conscience in this matter was first qualified by the suggestion that the 
individual committed no wrong if he obeyed his government in participating 
in an unjust war in case he was genuinely doubtful as to the injustice of the 
war.** Later it was held that the individual was free to follow the judgment 
of his government without examining the justice of the war at all. Finally 
the doctrine of sovereignty was pushed to the extreme that the individual 
must follow the judgment of his government even when he was convinced that 
it was waging an unjust war.** In some states this extreme view was mod- 
erated by certain exemptions for conscientious objectors, but on the whole 
the justice of war had become a problem of state policy, not of individual 
opinion. The general trend of the 19th and 20th centuries toward extreme 
nationalism and exaggerated emphasis upon state sovereignty was opposed 
to direct relationships between the individual and the world community.** 

It cannot be said that the victory of state absolutism has proved an un- 
qualified blessing to the world. The influence of the individual conscience 
and of world opinion as sanctions of international law was diminished. It 
was hoped that the subjection of the individual to state jurisdiction and of 
the state to international responsibility would provide sufficient assurance of 
international order and human justice. But the hope was not realized when 
states too powerful to be coerced came under the control of governments not 
interested in justice.*® 

Governments have frequently shown a tendency to put expediency ahead 
of justice when their power has escaped the external influence of the balance 
of power, of international organization, or of supra-national institutions, and 
also the internal influence of constitutional structures, political traditions, or 
educated opinion. In such circumstances a renewed emphasis has often 
been given to the responsibility of the individual under standards of the 
civilization, sometimes referred to natural law, sometimes to religion. ‘Thus 
with the rise of ambitious monarchs on the fall of the ancient Roman empire, 
the theologians and jurists sought to hold men responsible under natural law 
and the law of nations. So also when ambitious monarchs again arose on the 
ruins of temporal papal authority in the fifteenth century jurists again 
sought to invoke natural law as the basis of individual responsibility to the 
community of nations. Today conditions unfavorable to a stable balance of 
power have arisen; international organization has lagged behind the needs of 
a shrinking world; supra-national churches, economies, and classes have been 
weakened; and internal constitutional, political, and moral checks have 


31 Angelo Sereni, The Italian Conception of International Law, New York, 1943, p. 58. 
2 Q. Wright, Mandates under the League of Nations, p. 274 and Study of War, p. 899. 
% Same, pp. 150-9 and 885. 4 Same, pp. 340-41 and 902. 

% Study of War, pp. 1007-9. % Mandates, pp. 340, 345, and War, pp. 943-4. 
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bowed before advancing totalitarianisms.** It is not surprising that the 
responsibility of the individual for world order and world civilization has 
again been invoked.*? 

The concept of the individual as a subject of international law has been 
developed by numerous publicists, and has been recognized in official 
declarations and treaties which permit individuals of minorities and man- 
dated territories to petition international institutions, which propose inter- 
national tribunals before which individuals could be parties, and which 
suggest international procedures for protecting human rights and punishing 
offenses against international law.*® 


2. Acts of State 


It has frequently been asserted that if a state authorizes, or assumes re- 
sponsibility for, the acts of an individual, the individual is relieved of legal 
responsibility except to that state.°® This doctrine is related to the principle 
of continental administrative law exempting individuals from the jurisdic- 
tion of the ordinary courts for various types of official acts,*° to the principle 
of United States Constitutional law by which courts accept the decisions of 
political organs on political questions,*! and to the British principle exempt- 
ing persons from the ordinary law for a limited range of incidents known as 
“acts of state.” 4 These principles were developed originally to assure the 
executive a certain freedom from the ordinary law in advancing what he con- 
ceived to be the public interest or security. Courts applied similar doctrines 
to the advantage of foreign states, however. Foreign diplomatic and consu- 
lar officers were exempt from local jurisdiction for acts in pursuance of their 
official functions,“ and other persons, military or civil, were exempted from 


ssa G. Niemeyer, Law Without Force, Princeton,~1941, p. 77; Q. Wright, “International 
Law and the Totalitarian States,’ American Political Science Review, Vol. 35 (1941), p. 741; 
A Study of War, pp. 338 ff., 760 ff. 1088; ‘International Law and the Balance of Power,” 
this JouRNAL, Vol. 37 (1948), p. 97. 

7 The demand that human freedom be protected by the world community, as well as that 
individuals be held responsible to the world community for war crimes, has appeared in many 
United Nations pronouncements. See Atlantic Charter, Arts. 4, 5; Declaration of United 
Nations, Jan. 1, 1942; Dumbarton Oaks Proposals, Chap. ix, Sec. 1; Report of Commission 
to Study the Organization of Peace on “International Safeguard of Human Rights,” /nter- 
national Conciliation, No. 403 (Sept. 1944), p. 552. 

*°Q. Wright, ‘Human Rights and the World Order,” International Conciliation, No. 389 
(April, 1943), p. 238; above, note 27. 

**Buron v. Denman, 2 Ex. 167, 1848; W. Harrison Moore, Act of State in English Law, 
New York, 1906, pp. 32, 94, 128; Manner, as cited, p. 416. 

A. V. Dicey, Introduction to the Study of the Law of the Constitution, London, 1915 (8th 
ed.), pp. 335, 341-3. 

“ Luther v. Borden, 7 How 1, 35, 1849; Charles G. Post, Jr., The Supreme Court and Politi- 
cal Questions, Baltimore, 1936, p. 17; Q. Wright, Control of American Foreign Relations, 172-4. 

“ Moore, Act of State, p. 1. 

* Harvard Research in International Law, Draft Convention on Diplomatic Privileges and 
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civil and criminal liability for acts in pursuance of the authority of another 
state, even acts confiscating property or authorizing homicide.* 

At first the existence, scope, and effect of an act of one state involved in 
litigation in another was treated as an issue of the law and policy of the 
first state. Had the sovereign state spoken and what had it said? If the 
government had observed the constitutional processes relevant to the cir- 
cumstances, it was assumed that its act was the act of the state, and if 
individuals had acted in accordance with a clearly expressed intention of the 
state they were not individually responsible. 

It has come to be recognized, however, that international law imposes 
limits upon the application of this doctrine. Thus Wharton writes, 


To admit to its full extent the principle that we can not subject to our 
municipal law aliens who violate such laws under direction of their 
sovereign, would be to give such sovereigns jurisdiction over our terri- 
torial sovereignty. 


From this he deduced that the act of the state had to be justifiable in inter- 
national law or the agent would not be exempt.‘? 

In other words, an act of a government is not an “‘act of state’’ when it 
attempts to authorize an individual to do something beyond the competence 
of the state under international law. With this rule war criminals would 
not be able to escape liability for their acts beyond the competence of the 
Axis states even though authorized by Axis governments. 


3. Acts during war 


During the 18th and 19th centuries, a ‘‘state of war” came to be con- 
sidered a situation like the duel in which both parties were equally entitled to 
pursue their interests by force irrespective of their responsibility in initiating 
hostilities. Thus acts during a state of war were to be judged, not by normal 
international law, but by the abnormal law of war.*8 

While in all ages some have conceived war as a duel between princes or 
states,*® the prevailing view of war in the middle ages and among the classical 
writers of international law was different. The just and unjust side were 
distinguished by consideration of the origin of the hostilities and the motives 


Immunities, Art. 18 and Legal Position and Functions of Consuls, Art. 21: this JourNAL, Vol. 
26 (1932), Supplement, pp. 97, 338. 

44 Moore, Act of State, p. 120. 

See Daniel Webster, Sec. of State, in McLeod Case, in same, p. 128 and J. B. Moore, 
Digest, Vol. 2, p. 25. 

%® Digest of International Law, Vol. I, p. 67. 

47See People v. McLeod, New York, Hill 377, and Greville’s Memoirs, 2nd ser., Vol. I, 
p. 384, cited in Wharton’s Digest, Vol. I, Sec. 21; Moore, Act of State, p. 130; below, note 72. 

4 Q. Wright, Study of War, p. 891; ‘‘Outlawry of War,” this Journat, Vol. 19 (1925), 
p. 75. 49Q. Wright, Study of War, p. 877. 
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of the participants, and impartiality by outside states was not considered 
proper if the position of the parties was established.*° 

Recent international instruments have again prohibited resort to hostili- 
ties in all or in certain circumstances, and it has consequently been necessary 
to distinguish between the side which has violated these obligations and its 
victim. It has been suggested that while illegally initiated hostilities may, 
through general recognition, become a ‘‘state of war”’ in which both sides are 
legally equal, this cannot be presumed. Consequently, in the absence of 
such general recognition outside states are free to differentiate in the treat- 
ment of governments engaged in hostilities, treating the initiators of the 
hostilities as ‘‘aggressors” and the victims as ‘‘defenders,” with very dif- 
ferent rights and duties.“ The aggressors have been said to have none of the 
traditional belligerent rights in respect either to the enemy or to third states 
except those of a humanitarian character. The defenders, on the other 
hand, are said to enjoy all of the traditional rights of belligerents against the 
enemy and in reference to third states.” 

With this conception individuals would not be able to justify acts of 
violence on the ground that they were permissible during a ‘‘state of war”’ 
unless the existence of a ‘‘state of war’ had been generally recognized. 
Acts of war with an intent to initiate a “‘state of war’’ or even declarations of 
war, though they might establish the existence of war for purposes of domes- 
tic law of the state, would no longer in themselves initiate a “‘state of war”’ 
equally permitting the participating states to engage in hostilities against 
each other. However, humanitarian considerations and possibilities of 
retaliation would demand that hostilities on a large scale, even though not 
implying all the consequences of a “‘state of war,’’ be considered de facto war, 
as have insurrections and civil wars of the past, entitling both belligerent 
parties to the benefits of many of the rules of war. Thus “for an act done in 
accordance with the usages of civilized warfare under and by military author- 
ity of either party”’ an individual who acted under such authority would not 
be liable.5% 


4, Chiefs of State. 


The American members of the Commission of Responsibilities of the Paris 
Peace Conference (1919) insisted that the former Kaiser was not amenable to 
a foreign jurisdiction. While they agreed that ‘‘from the moral point of 
view, the head of a state, be he termed emperor, king, or chief executive, is 


; © Same, p. 885; ‘‘Changes in the Conception of War,” this JourRNAL, Vol. 18 (1924), pp. 
57, 764. 

1Q. Wright, ‘‘The Present Status of Neutrality,” this JourNat, Vol. 34 (1940), p. 403; 
Study of War, pp. 892-94; below, note 133. 

* BudaPest Articles of Interpretation, International Law Association, 38th Conference, 
1934, p. 66; Harvard Research in International Law, Draft Convention on Aggression, this 
JourNaL, Vol. 33 (1939), Supplement, p. 827. 

“8 Freeland v. Williams, 131 U. S. 405, 416, 1891; below, note 74. See also Harvard 
Research, Draft Convention on Aggression, Art. 14, as cited, p. 905. 
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responsible to mankind”’ from the legal point of view they denied that “‘the 
head of a state exercising sovereign rights is responsible to any but those 
who have confided those rights to him by consent expressed or implied.”’ * 
Only the Japanese members of the Commission concurred in this dissent * 
and the Treaty of Versailles arraigned the ex-Kaiser for ‘“‘a supreme offense 
against international morality and the sanctity of treaties’? and provided for 
a tribunal of five judges appointed by the Principal Allied and Associated 
Powers to try him (Art. 227). The refusal of the Netherlands, in which 
he had taken refuge, to extradite him prevented the carrying out of this 
provision. 

There appears to have been considerable confusion both as to the scope of 
this immunity and the jurisdictions in which it applies.» The defense that 
the individual is a sovereign or chief of state undoubtedly prevents prosecu- 
tion under local criminal law applicable in time of peace. This immunity 
has been accorded to the chief of state even for acts which cannot be regarded 
as acts of state, such, for instance, as breach of promise while travelling 
incognito in foreign territory.*° The immunity flows from the identification 
of the ruling chief of state with the state itself 5’ and the rule of international 
law that one state cannot be sued in the courts of another without its con- 
sent.5§ The latter rule has been variously attributed to the doctrine of the 
independence and equality of states, to international comity and reciprocal 
interest, and to the difficulty of enforcing judgments against a foreign state 


through judicial procedures.'® International comity, however, would not 
apply between belligerents and there would be no practical difficulty in en- 
forcing a criminal judgment against a chief of state who is actually in the 


58 Report of Commission of Responsibilities, p. 77; J. B. Scott, in E. M. House and Charles 
Seymour, What Really Happened at Paris, New York, 1921, p. 237; Glueck, p. 121. 

5 Report of Commission of Responsibilities, p. 80. 

55 Q. Wright, ‘‘The Legal Liability of the Kaiser,” Am. Pol. Sci. Rev., Vol. 13 (1919), p. 120. 

56 Mighell vs. Sultan of Johore, 1 Q. B. 149, 1894. 

57 Harvard Research in International Law, Draft Convention on Competence of Courts in 
Regard to Foreign States, this JouRNAL, Vol. 26 (1932), Supplement, pp. 476-79. The 
American Member of the Commission of Responsibilities (1919) asserted ‘‘that in the exercise 
of sovereign powers which have been conferred upon him by the people, a monarch or head 
of state acts as their agent; that he is only responsible to them; and that he is responsible to 
no other people or group of people in the world”’ (pp. 76-77). 

58 Harvard Research, Competence of Courts, Art. 7, p. 527. The American Members of the 
Commission of Responsibilities (1919) said: ‘‘The essence of sovereignty consists in the fact 
that it is not responsible to any foreign sovereignty” (p. 76). The majority of the commis- 
sion, however, referring to ‘‘the alleged immunity, and in particular the alleged inviolability 
of a Sovereign of a State,” said: “But this privilege, where it is recognized, is one of practical 
expedience in municipal law, and is not fundamental. However, even if, in some countries, 
a Sovereign is exempt from being prosecuted in a national court of his own country the posi- 
tion from an international point of view is quite different”’ (p. 19). 

59 Harvard Research, Competence of Courts, Art. 7, as cited, p. 527. 
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custody of the court. The independence and equality of states appear, 
therefore, to be the basis of the rule in so far as it applies to the problem in 
hand. It is assumed that the chief of state is so identified with the state, 
that an action against him must be regarded as an action against the state, 
and that if proceeded with the state’s independence and equality would be 
impugned.®® There would, however, be no such impropriety in an action 
against an ex-chief of state, if the act for which he was tried was not an “‘act 
of state.””*! Nor would the argument apply to proceedings in a tribunal 
which derived its authority not from a state, but from the community of 
nations as a whole.* Furthermore, the increasing acceptance of the prin- 
ciple that even the state can be sued for acts not within its governmental 
capacity ® or acts performed by it through governmental corporations 
raises a doubt whether the personal immunity even of a ruling sovereign 
should apply to acts not of a governmental character. 

It has been suggested that in principle acts of the chief of state or the gov- 
ernment beyond the powers of the state under international law should not 
be regarded as acts of the state on the theory that a corporate body, such as a 
state, is a creature of law and consequently acts in its name contrary to law 
are not to be considered its acts but acts of the individual committing them. 
This suggestion is not supported by practice in regard to the civil responsi- 
bility of the state to repair injuries resulting from the negligence or wrongful 
acts of its agents under color of state authority, but in respect to criminal 
liability it commands some support. With such a doctrine, an officer 


should be criminally liable, even in foreign national courts, for acts osten- 
sibly in his official capacity but beyond the state’s competence as defined by 
international law. The symbolic significance of the chief of state, however, 
makes it difficult to distinguish an action against him from an action against 
the state.*s 


8° This was the basis of the American dissent in 1919; work cited, pp. 61-66, and above, 
note 57. 

st “These observations the American Representatives believe to be applicable to a head 
of a state actually in office and engaged in the performance of his duties. They do not apply 
to a head of a State who has abdicated or has been repudiated by his people. Proceedings 
against him might be wise or unwise, but in any event they would be against an individual 
out of office and not against an individual in office and thus in effect against the State” 
(same, p. 66). The British Court of Appeal treated the property of the ex-Tsar of Bulgaria 
as private enemy property during World War I. (In re Ferdinand, 1 Ch. 107, 1921.) 

® Above, note 58. 

% Chief Justice Marshall suggested, in the case of the Schooner Exchange that in certain 
circumstances ‘‘a prince . . . may be considered as so far laying down the prince, and as- 
suming the character of a private individual” (7 Cranch 116, 1812). See also Harvard 
Research, Competence of Courts, Arts. 9-13. 64 Same, Art. 26. 

® Above, notes 46 and 47; Q. Wright, Study of War, pp. 911-15; Levy, as cited, p. 1054. 

%a The prince tends to be something more than an agent of the state: see Q. Wright, Study 
of War, pp. 346, 900. 
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5. Offenses against national criminal laws 


To what extent can states invaded or occupied by the Axis armies proceed 
against members of enemy forces or local quislings for acts committed in 
their territories or against their interests during the hostilities? 

In addition to the limitations upon the criminal jurisdiction of a state 
established by its own law, the competence of the state to punish some or all 
such offenders has been questioned on the grounds that a state cannot exer- 
cise criminal jurisdiction for acts committed outside its territory or in por- 
tions of its territory occupied by the enemy, that members of enemy armed 
forces acting in the name of their state are immune from local jurisdiction, 
that soldiers acting under superior orders are not personally liable, and that 
chiefs of state cannot be subjected to the jurisdiction of foreign courts. 

While it is often held that a state must show a positive authority from in- 
ternational law or treaties for any exercise of criminal jurisdiction over aliens 
beyond its own domain or its ships at sea, it was held by the Permanent Court 
of International Justice in the case of the Lotus that: 


Restrictions upon the independence of states cannot be presumed 

. all that can be required of a state is that it should not overstep the 

limits which international law places upon its jurisdiction; within these 

limits, its title to exercise jurisdiction rests in its sovereignty ... 

The territoriality of criminal law, therefore, is not an absolute prin- 

ciple of international law and by no means coincides with territorial 
sovereignty.® 


There appears to be a general rule of international law forbidding states to 
exercise criminal jurisdiction over acts committed by aliens in foreign terri- 
tory but there is an exception if the act was directed against the security of 
the state and was not protected by the law of the state where committed.’ 
Crimes committed in Germany by Germans might, therefore, apart from 
other defenses, be prosecuted in Belgium, for example, if directed against 
Belgium security unless German law expressly permitted the act. The 
exception is an application of the doctrine of ‘‘act of state,’’ generally held to 
be a good defense in foreign courts in respect to acts committed in accord 
with the law of a foreign state in its own territory.®8 

It seems clear that apart from immunities explicitly defined by interna- 


6 Publications, Ser. A, No. 10, 1927. 

8? Harvard Research, Draft Convention on Jurisdiction with Respect to Crime, Arts. 7, 8, 
this JourNAL, Vol. 29 (1935), Supplement, pp. 543, 561. The liability of prisoners of war 
for ‘‘crimes committed against the captors army or people” before he was captured has been 
recognized irrespective of the place where committed: Lieber’s Code, Art. 59, Moore’s Digest, 
Vol. 7, p. 220; Ernst Fraenkel, Military Occupation and the Rule of Law, New York, 1944, 
p. 49. 

°’ Thus confiscations of property by foreign governments, within their own territories, 
have been held to give good title. Luther v. Sagor, 3 K. B. 532, 1921. See also below, 
note 75. 


WAR CRIMINALS 271 


tional law or treaty, a state can exercise criminal jurisdiction throughout its 
domain.*® While hostile military occupation suspends the exercise of that 
jurisdiction in the occupied territory, the existing criminal law continues 
during occupation except in so far as modified by explicit acts of the occu- 
pants necessitated by considerations of order and safety.7° If the occupation 
is the consequence not of legal war but of an illegal aggression even this 
exception would not apply.” On termination of the occupation the de jure 
government can, therefore, apply its pre-existing law to acts occurring in the 
occupied area during occupation except in so far as a lawful occupant may 
have superseded them by the exercise of war powers or as the individual 
enjoyed some other immunity under international law. 

It also seems clear that members of occupying forces enjoy no immunity 
from local criminal law except for acts which can be considered acts of state. 
There has been a difference of opinion whether ‘‘acts of state’’ can cover 
only acts of individuals which the government could legally authorize,” or 
any such acts for which the state had in fact assumed responsibility,” or even 
any act whatever of a person acting under the color of the state’s authority .™ 


69 Harvard Research, Jurisdiction with Respect to Crime, Art. 3, as cited, p. 480. 

7 Hague Regulations, Land Warfare, 1907, Art. 43. The present conception of military 
occupation does not involve a temporary transfer of sovereignty and even if it did the existing 
civil and criminal law would continue until expressly changed by the succeeding sovereign: 
Fraenkel, pp. 51-52. 

71 Above, note 52. Belgian courts assumed jurisdiction under Belgian law over acts by 
Germans during the occupation of Belgium in World War I on the theory that, because of 
Belgian neutralization, Germany was violating international law in being there. Fraenkel, 
p. 55. 

7 Thus excluding breaches of the law of war (note 76 below) and acts outside the state’s 
jurisdiction (notes 47 above and 75 below). 

73 As suggested by Webster in the McLeod case, Moore’s Digest, Vol. 2, pp. 25, 29. 

™ Webster seemed to go that far when he said in the McLeod case: “‘That an individual, 
forming part of a public force, and acting under the authority of his Government, is not to be 
held answerable as a private trespasser or malefactor, is a principle of public law sanctioned 
by the usages of all civilized nations, and which the Government of the United States has no 
inclination to dispute” (Moore’s Digest, Vol. 2, p. 25; Oppenheim, International Law, Vol. I, 
Sec. 445; Manners, p. 422; Lord Atkins, The Times, London, Dec. 30, 1943). Fraenkel 
(p. 49) says the Anglo-American view is that “courts of formerly occupied territory have no 
jurisdiction over dismissed members of the occupying army” for alleged crimes during the 
occupation, citing Coleman vs. Tennessee, 97 U. S. 509, 1878, Dow vs. Johnson, 100 U. S. 
158, 1879, and Freeland vs. Williams, 131 U. S. 405, 1891. These cases if considered with 
Ford v. Surget, 97 U.S. 594, 606, 1878, give very weak support to this position. See Moore’s 
Digest, Vol. 7, p. 177. Only in the Coleman case was a criminal act involved. A Union 
soldier had committed a murder in Tennessee during the occupation of that state by Union 
forces and had been convicted by court martial. The judgment, however, had not been 
carried out and he was tried and found guilty by the Tennessee court after the war, his case 
coming to the Supreme Court of the United States on writ of error. Justice Field speaking 
for the Court held that under the law of war the occupants’ military tribunals have exclusive 
jurisdiction over their soldiers. In a strong dissenting opinion, Justice Clifford argued 
that the offense against United States Military law and the offense against Tennessee crimi- 
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The prevailing view appears to permit this defense for soldiers only if acting 
in the state’s own territory, on the high seas, or on foreign territory where 
their government by virtue of war, defense necessity, custom, or agreement 
was free to send them.™ Thus if the occupation were permitted by the 
existence of a ‘‘state of war” soldiers would be immune from the local juris- 
diction at least in so far as they acted in accord with the law of war.” 

The defense of the individual that he acted under superior orders is also 
an aspect of the concept ‘‘act of state.”” Criminal law does not ordinarily 
recognize that an individual’s guilt is mitigated by the fact that he was asked 


nal law were different and that since the U. S. Army had apparently abandoned the case the 
state could exercise jurisdiction over the crime against its law. The other three cases were 
civil actions for damages because of property destroyed by soldiers or civilians under military 
orders during the Civil War. Justice Field wrote the opinion in Dow v. Johnson, which con- 
cerned such destruction by a Union officer, and exempted him from liability, using the same 
argument as in the Coleman case. Clifford again dissented, joined by Miller. In the 
other two cases, which dealt with the destruction of property under Confederate military 
authority, a different line of argument was taken, acceptable to the dissenting justices. 
The court held that the Confederate armies enjoyed belligerent rights and that persons were 
not liable for acts under military order if in accord with the law of war. Justice Harlan 
wrote the opinion in Ford v. Surget and Clifford concurred. Justice Miller wrote the opinion 
in Freeland v. Williams and Harlan dissented, but on the ground that the state court had 
jurisdiction to decide whether the act in question was permissible under the law of war and 
that the Supreme Court ought not to question its judgment on the matter. The doctrine of 
the cases was thus stated by the court (p. 416): “‘Ever since the case of Dow v. Johnson, 100 
U.S. 158, the doctrine has been settled in the courts, that in our late Civil war each party was 
entitled to the benefit of belligerent rights, as in the case of public war, and that, for an act 
done in accordance with the usages of civilized warfare, under and by military authority of 
either party, no civil liability attached to the officers or soldiers who acted under such author- 
ity.” Coleman v. Tennessee was not mentioned and it appears that the court had silently 
abandoned the broad immunity there set forth. 

% In recognizing the immunity of a Venezuelan general the court was careful to confine 
it to acts done in his own territory. (Underhill vs. Hernandez, 168 U. S. 250, 1897, Moore’s 
Digest, Vol. 2, p. 31.) Chief Justice Marshall, in the case of the Schooner Exchange confined 
the immunity to cases where custom or agreement justified the public vessels or forces being 
where they were (7 Cranch 116, 139, Moore, Digest, Vol. 2, p. 399). Though Webster said 
the question of the immunity of McLeod because of his status as a British soldier and the 
question of the propriety of the British attack on the Caroline in United States territory 
were “essentially distinct and different’’ (Moore, Digest, Vol. 2, p. 25) this was denied by 
Calhoun, by the New York Court, and by Wharton, all of whom agreed that McLeod would 
not be entitled to immunity unless the British force could justify its presence in New York 
by a necessity of self defense: notes 46, 47 above, and Moore, Vol. 2, p. 27. See also Horn 
vs. Mitchell, 223 Fed. 549, 232 Fed. 819; Hackworth, Digest of International Law, Vol. 2, p. 
406; Hyde, International Law, Vol. I, p. 435; Fraenkel, pp. 51-2. 

7 That immunities of soldiers applied only to acts of “legitimate war” was insisted upon 
in Underhill vs. Hernandez (above); see also Mitchell v. Harmony, 13 How 115; Q. Wright, 
Control of American Foreign Relations, pp. 169, 299. According to Francis Wharton 
“Belligerent rights when pleaded in the civil courts as a defense, can not be set up to protect 
acts which are outside of legitimate warfare”: Treatise on Criminal Law, Philadelphia, 1880, 
Sec. 1800 (Vol. 2, p. 543). 
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or ordered to do the act. Instead it holds both the ordered and orderer 
guilty. Only if the superior was competent to act for a state can his order 
give an immunity against criminal prosecution and this competence may be 
doubted when the orderer transgresses the powers or obligations of his state 
under international law.77 

The defense that the individual is a chief of state would prevent prosecu- 
tion under the local criminal law applicable in time of peace but would not 
prevent such prosecution of an ex-chief of state except for acts which he com- 
mitted while chief of state and which can be regarded as acts of state.78 
While it may be contended that all acts of a chief of state are acts of state 
this would not follow, if he is regarded merely as an agent of the state, in 
respect to acts involving criminal liability and beyond the competence of the 
state under international law or respecting acts of a private and non-govern- 
mental character.7? There appears to have been considerable confusion 
between the defense based upon “‘act of state’’ and that based upon sovereign 
immunity. The first protects an ex-official for acts which he had committed 
in his official capacity ®° but the latter protects only the state itself and 
an actual chief of state. Ex-chiefs of state can claim only the former 
immunity.* 

The states whose territory has been occupied can undoubtedly proceed 
under their own laws against many war criminals, especially local quislings. 
Others whose offenses have been committed outside the territory and were 
protected by local law or, according to the practice of some states, under 
responsibility of their state, could not be thus dealt with. If the theory is 
adopted that the hostilities initiated by the Axis powers are not war in the 
legal sense but illegal aggression it may be held that these powers did not 
enjoy the normal rights of belligerent occupation and consequently were 
incapable of interfering with the regular applicability of the criminal law of 
the land. Their troops had no right under international law to be in the 
occupied territories at all. With this interpretation the liberated states 
would be competent to proceed against enemy individuals for all acts in 
violation of their criminal law, irrespective of occupation legislation or 
assumption of responsibility by the occupying Axis governments.” 

Even though war criminals are proceeded against under the ordinary 
criminal law of the state the offense may still be regarded as political by a 
state to which the culprits have fled and such states may refuse extradition 
because of the usual exception of “political offense’’ in extradition treaties. 
A political offense is an offense committed under the responsibility of a state 
or a de facto government or group operating with political objectives. Even 


™ See Calhoun’s comment on the McLeod Case, Moore’s Digest, Vol. 2, p. 27, and notes 
75 and 76 above. * Above, note 61. 

* Above, notes 68, 64; but see 65a. 80 See Underhill vs. Hernandez, above. 

* For trials of ex-chiefs of state see Q. Wright, ‘Legal Liability of the Kaiser,” as cited. 

® Above, note 52. 
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though it might be held in law that the plea of ‘act of state’? could not 
exempt the offenders from prosecution in foreign courts, yet, if in fact the 
individual had acted to promote the political purposes of the Nazis, his act 
might be considered a “‘ political offense”’ as understood in the normal prac- 
tice of extradition.® 


6. Offenses against the law of war 


Acts committed in violation of the law of war constitute ‘war crimes’”’ 
in a narrow sense. These are of two types. Acts of sabotage, espionage, or 
sedition committed by enemy soldiers or civilians in the states territory or 
territory occupied by it, though called “‘ war crimes” ™ are usually committed 
with patriotic motives under orders or with the approval of the government 
to which the persons committing them owe allegiance. The belligerent in 
whose behalf such acts are committed is under no obligation to prevent them 
but is free to encourage or even to order them.® They are, however, so 
dangerous to the enemy that the latter is permitted by international law to 
punish them if the perpetrater is caught in the act. Such acts are not 
‘“‘crimes”’ in the usual sense and the execution of persons committing them is 
rather an act of war than an act of justice. This is indicated by the fact 
that such persons cannot usually be executed or otherwise punished unless 
caught in the act. The Hague Convention provides that a spy who returns 
to his lines is entitled to the treatment of a prisoner of war if subsequently 
captured.*? Civilians who rise against the enemy in occupied territory may 
be punished by the occupant at the time, but if their action is successful in 
driving the enemy out they cannot subsequently be punished.** The United 
Nations cannot punish acts of this kind after the fighting is over on the basis 
of the law of war. 

Very different are acts of cruelty, perfidy, or vandalism forbidden by the 
rules of war. Among these war crimes are use of forbidden weapons; mal- 
treatment of sick, wounded and prisoners; abuse of the Red Cross or flags 
of truce; breach of parole or armistice; execution of hostages; massacre of 


83 See Lawyer’s Guild Report, as cited, p. 20. Many neutral states have actually declared 
that they will not give asylum to persons guilty of atrocities, Department of State Bulletin, 
Vol. 12, No. 294 (Feb. 11, 1945), p. 190. 

* Glueck excludes such acts from his definition of war crimes (p. 190, note 2). See Oppen- 
heim, International Law, Vol. 2, Secs. 252, 254-56; U. 8. Rules of Land Warfare, 1940, Secs. 
202, 204-8, 344, 348-54. 

8 Oppenheim, Sec. 162; U. 8. Rules, Secs. 38, 203. 

8 Oppenheim, Secs. 254-56; U. S. Rules, Secs. 123, 203, 212, 348-50. 

87 Hague Regulations, Arts. 30, 31; U. 8. Rules, Sec. 212. 

88 Hyde, International Law, Vol. 2, p. 365. While the U.S. rules say that ‘‘it is not neces- 
sary for traitors to be caught in the act in order that they may be punished” (Sec. 213) this 
seems to apply to treason by members of U. S. forces (Sec. 205) and may be applied to enemy 
nationals guilty of ‘‘war treason” only in so far as consistent with the “unwritten laws of 
war applicable to occupied enemy territory” (Sec. 205 c). 
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nonresisting civilians or of enemy soldiers who have surrendered; pillage; 
destruction of merchant ships without putting the passengers and crew in a 
place of safety; and bombardment of undefended places, of protected build- 
ings, or of nonmilitary objectives. War crimes in this class should be pun- 
ished by the state whose soldiers commit them and may be punished by the 
enemy at any time the guilty individual is captured, even after the war.*® 
Such offenses are ordinarily dealt with by national military commissions. 
The Treaty of Versailles (Arts. 228-30) required Germany to hand over 
persons accused of such offenses for trial in allied “‘military tribunals” but 
Germany refused to carry out the provision. Arrangement was made for 
trials by a German tribunal set up at Leipzig and a few persons were found 
guilty.%° 

Belligerents are undoubtedly permitted by international law to try such 
offenses in military commissions whose jurisdiction depends not only on the 
place in which the act was committed or the nationality of the offenders but 
also on the nature of the offense.*! The act must be a breach of the law of 
war committed in connection with a war engaged in by the state establishing 
the commission. Acts of that state’s own forces may be tried in such a com- 
mission although they are more commonly dealt with by courts martial ad- 
ministering national military law. Acts of enemy forces or civilians injuri- 
ous to the state establishing the commission or its nationals, or committed 
on its territory may also be tried in such a commission.” 

A state cannot, however, try in its military commission acts committed by 
the forces of its ally, or of an ally of its enemy with which it is not at war. 
A more complicated situation arises if the act is committed by enemy forces 
in connection with hostilities against an ally. Could, for example, a United 
States Military Commission proceed against German forces for breaches of 
the law of war against Norwegians in Norway? It might be held that it 
could if the act had been committed after the United States had entered the 
war on the supposition that the act was connected with the war of the United 
States against Germany.” 


* U.S. Rules, Sec. 347; Manners, pp. 420-25. 

*° Royal Institute of International Affairs, Bulletin of International News, Vol. 22 (1945), 
p. 95; Glueck, p. 19. The offenses are listed in Commission of Responsibilities, 1919, p. 
29-57. 

% Cowles, as cited; Manners, 423. U.S. law clearly permits the punishment of prisoners 
for war crimes committed anywhere: above, note 67. 

* Opinion of Am. Members, Commission of Responsibilities, 1919, p. 70; Ex parte Quirin, 
317 U.S. 1, 1942; Cowles, as cited. 

* Discussion of the jurisdiction of military commissions have seldom considered this ques- 
tion but one American member of the Commission of Responsibilities, 1919, wrote: ‘‘It 
seemed elementary to the American Representatives that a country could not take part in 
the trial and punishment of a violation of the laws and customs of war committed by Germany 
and her Allies before the particular country in question had become a party to the war against 
Germany and her Allies; that consequently the United States could not institute a military 
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Difficulties of this kind might be avoided if the United Nations established 
a combined Military Commission. Such a Commission might be given 
competence to try any offense against the law of war which could be tried by 
any of the participating states.™ 

It has been suggested that such a United Nations Commission would 
present difficulties because Military Commissions do not apply the inter- 
national law of war but the national rules of war which may differ among the 
participating states. This conclusion has been deduced from the general 
proposition that international law, including the law of war, binds states and 
not individuals. It has also been deduced from the Hague Convention of 
1907 by which each contracting power obligates itself to ‘‘issue instructions”’ 
to its forces in conformity with the annexed regulations, agrees that the 
regulations and the conventions ‘‘do not apply except between contracting 
powers,” and accepts “‘responsibility for all acts committed by persons form- 
ing part of its armed forces.”’ %* 

This opinion is believed to be erroneous. The provisions of the Hague 
Convention indicate that states are responsible under international law for 
the behavior of their armed forces, and are obliged to use due diligence to see 
that their forces observe the rules of war. They also suggest that states may 
require their courts martial and Military Commissions to apply national 
regulations in proceedings against members of their own forces.% They do 
not, however, deny that in exercising jurisdiction over enemy forces they 
act, not by authority of their own regulations, but by authority of the inter- 
national law of war. In fact the preamble of the Hague Convention suggests 


tribunal within its own jurisdiction to pass upon violations of the laws and customs of war, 
unless such violations were committed upon American persons or American property, and 
that the United States could not properly take part in the trial and punishment of persons 
accused of violations of the laws and customs of war committed by the military or civil au- 
thorities of Bulgaria or Turkey” (with whom the U.S. was not at war) (pp. 75-6). Cowles 
writes: ‘Military tribunals have jurisdiction so long as a technical state of war continues. 
This includes the period of an armistice, or military occupation, up to the effective date of a 
treaty of peace, and may extend beyond by treaty agreement.” Military commissions are 
normally agencies of military government in enemy territory. (U.S. Rules, Secs. 6, 7; U.S. 
Manual of Military Government and Civil Affairs, Dec. 22, 1943, Secs. 39, 42.) See also 
Elbridge Colby, ‘“‘Courts Martial and the Law of War,” this JouRNAL, Vol. 17, 1923, p. 109; 
Q. Wright, Control of American Foreign Relations, New York, 1922, p. 168. The interna- 
tional law basis of the jurisdiction of military commissions seems to be territorial, national, 
and protective jurisdiction rather than “universal jurisdiction” (Harvard Research, Juris- 
diction over Crime) but in applying protective jurisdiction they are, like prize courts, bound 
to apply international law (see below, notes 96, 97). 

% Art. 229 of the Treaty of Versailles provided: ‘Persons guilty of criminal acts against 
the nationals of more than one of the Allied and Associated Powers will be brought before mil- 
itary tribunals composed of members of the military tribunals of the Powers concerned.” 
Such mixed military commissions were approved by the American members of the Commis- 
sion of Responsibilities (Report, p. 71). %a Manners, p. 407-10. 

% Though in fact the international law of war is drawn on to supplement national regula- 
tions even in such cases. Colby, as cited. 
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a direct relationship between the individuals and the law of war by stating 
the object of the parties to ‘“‘secure the general law and custom of war”’ and 
to establish provisions ‘‘to serve as a general rule of conduct for all belliger- 
ents.”” Furthermore, in cases not included in the regulations, ‘‘the inhabit- 
ants and the belligerents remain under the protection and the rule of the 
principles of the law of nations as they result from the usages established 
among civilized peoples, from the laws of humanity, and the dictates of the 
public conscience.”’ 

Thus an enemy defendent could properly object if he were tried in such a 
commission on the basis of a national regulation contrary to the international 
law of war. While the authority of Military Commissions comes from the 
national sovereignty, their law in dealing with enemy persons comes from 
international law.% In this respect they resemble prize courts.*” 

While the law of war applies to persons of all belligerent nations, practice 
has limited the competence of Military Commissions to persons acting in 
behalf of the enemy. Courts martial, applying national military law, have 
dealt with most offenses by the state’s own soldiers. There would therefore 
be no departure from practice if particular United Nations or the United 
Nations as a group established Military Commissions with competence 
limited to enemy persons accused of violating the law of war. Members of 
United Nations forces if guilty of such offenses should be proceeded against, 
but such proceedings could be left to the tribunals and law of each nation. 
In case the tribunal found that an enemy person had already been tried and 
adequately punished by a tribunal of his own state, the principle non bis in 
idem might be applied.** The function of a United Nations Commission 
would be to deal with those cases not adequately dealt with by a national 
military commission. 

“Act of state” cannot function as a defense in trials of individuals for 
breaches of the law of war even though the act is committed in the state’s 
own territory. The fact that the state may be diplomatically responsible 
for such acts and bound to make reparations has not been held to eliminate 
the individual’s liability before a Military Commission. It has been recog- 
nized that in cases of war or insurrection the individual can defend himself 
on the ground of act of state only if the act is one of “legitimate war.” °° 
A state lacks power to authorize breaches of the law of war. 


* Ex parte Quirin, 317 U. S. 1, 1942; Cowles, as cited; E. D. Dickinson, in Proc. Am. Soc. 
Int. Law, 1943, p. 47. 

The Maria, 1 C. Rob. 340, 1799; The Zamora, 2 A. C. 77, 1916; The Paquete Habana, 175 
U. 8. 677, 1900. 

* By Art. 228 of the Treaty of Versailles Germany recognized ‘‘the right of the Allied and 
Associated Powers to bring before military tribunals persons accused of having committed 
acts in violation of the laws and customs of war . . . notwithstanding any proceedings or 
prosecution before a tribunal in Germany or in the territory of her allies.” 

*° Underhill vs. Hernandez, 168 U. S. 250, 1897, Moore’s Digest, Vol. 2, p. 31; Ex parte 
Quirin, 317 U. S. 1, 1942; above, note 76. 
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There has, however, been question whether such acts subject the perpe- 
trator to punishment if committed in pursuance of superior orders. In 
principle it would appear that superior orders cannot be a defense for an 
act which the state itself could not authorize. In practice the answer seems 
to have depended on the gravity of the offense and the definiteness of the 
order. An act of an obviously atrocious character has not been excused 
even by an explicit order. Acts the illegality of which would be less clear to 
the perpetrating soldier have been excused by the explicit order of the supe- 
rior but not by a more vague tolerance by the superior. There can be no 
doubt of the liability of the superior who orders or tolerates offenses of this 
kind.! 

Apparently an enemy sovereign or chief of state cannot claim immunity 
from prosecution for breaches of the law of war. If he could and the doctrine 
respondeat superior were applied, all individual liabilities for breaches of the 
law of war might be avoided. Enemy chiefs of state have been made 
prisoners of war and have been punished for breaches of the law of war.!” 
The principle of the independence and equality of states, while it applies in 
the relations of belligerents to neutrals in accord with the traditional concept 
of war, is suspended in relations of opposing belligerents to each other by the 
very nature of war. Each is seeking to impose his will on the other and is 
free to use measures of coercion permitted by the law of war in order to bring 
about a complete submission of the enemy to his will. Thus the reasons 
which accord immunity to chiefs of state in the courts of another state in 
times of peace do not apply to actions against an enemy ruler for breaches of 
the law of war while the war is in progress nor would they apply to acts 
against an ex-ruler after the war is over. A ruler recognized as such in the 
peace would doubtless from that fact acquire immunity from subsequent 
prosecution.! 

While many enemy war criminals could properly be dealt with by military 
tribunals of particular Allied states or by combined United Nations Military 
tribunals enforcing the law of war, all could not. The law of war applies 
only in the relations between belligerents, consequently it would be difficult 
to apply that law to offenses committed by Germans against other Germans 
in Germany prior to Allied military occupation. Furthermore, it is contro- 


100 Oppenheim, Vol. 2, Sec. 253; The Llandovery Castle, German Court at Leipsic, Annual 
Digest, 1922-24, p. 235; Glueck, p. 140; Schwarzenberger, p. 72; Lawyers Guild, Report, p. 
21; George Finch, ‘‘Superior Orders and War Crimes,” this JouRNAL, Vol. 15, 1921, p. 440 
quotes on the point, Chief Justice Marshall in The Flying Fish, 2 Cranch 170, J. F. Stephens, 
History of Criminal Law of England, pp. 205-206, and the case of Henry Wirz, executed after 
the U.S. Civil War for brutal treatment of Union prisoners at Andersonville in spite of a plea 
of superior orders. See also Little vs. Barreme, 2 Cranch 170, 1804. American and British 
rules of land warfare give greater weight to superior orders (U. 8. Rules, Sec. 347). 

11 U, §. Rules, Sec. 347. 

10? Swarzenberger, p. 74-75; Q. Wright, Legal Liability of the Kaiser, as cited. 
103 See Sec. 4, above. 
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versial whether some of the acts most condemned by opinion are forbidden 
by the law of war. Collective punishment of civilians offering resistance in 
occupied areas and execution of hostages as a measure of reprisal have been 
considered permissible by the national regulations of some of the United 
Nations if committed during a state of lawful war.!% 

Breaches of the law of war if in fact committed in pursuance of a political 
movement would come under the usual conception of political offenses not 
subject to extradition. Furthermore, the offenses listed in extradition 
treaties are usually confined to offenses against the criminal law and do not 
include breaches of the law of war.!% If a tribunal were established in the 
name of the entire community of nations to try offenses against the law of 
war it might be assumed that neutral states, who perhaps in such a situation 
would provide some of the judges, would be ready to place such persons who 
had sought an asylum in their territory before the tribunal without the 
normal procedure of extradition.!°7 Such a tribunal, however, should in 
principle be open for the trial of anyone accused of violating the law of war 
whether on behalf of the Axis Powers or the United Nations provided he had 
not already been adequately punished. If the tribunal derives its authority 
from the community of nations and is charged with proceeding against viola- 
tions of the traditional law of war, there should be no discrimination between 
the two 

This consideration raises the question whether present hostilities constitute 
a state of war in the traditional sense in which international law applies 
equally to both belligerents.!%° 


7. Offenses against the law of peace 


The United States Constitution gives Congress power “‘to define and 
punish piracies, and offenses against the law of nations.” "° As applied in 
United States law this provision embraces two types of offenses; the first is a 
permissive extension of jurisdiction, the second an obligatory exercise of 
jurisdiction. In the first category are acts committed outside the normal 
territorial or personal jurisdiction of the United States which the United 
States is free to punish by virtue of a rule of customary international law as 
in the case of piracy or by a conventional rule as in the cases of slave trading, 


1% The execution of hostages seems to be prohibited by Hague Regulations Art. 50 and 
Geneva Convention on Prisoners of War, 1930, Art. 2; U. 8. Rules, Sees. 73, 343, 358 (d), final 
sentence, and 359, though it is permitted as a measure of reprisal by U.S. Rules, Sec. 358 (d), 
first two sentences. 

'% Re Ezeta, 62 Fed. Rep. 972, 1894, Harvard Research, Draft Convention on Extradition, 
Arts. 5, 6, in this Journat, Vol. 29 (1935), Supplement, p. 117. 

‘6 “Military offenses” are not usually included in treaties either as extraditable or as non- 
extraditable; same, p. 119. 

‘’ Many states have manifested a willingness to refuse asylum to war criminals; above, 
note 83. 108 See Hyde, Wright, Proc. Am. Soc. Int. Law, 1943, pp. 48-4, 55-6. 

1 Above, See. 3. 110 Above, note 19. 
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cable cutting, and pelagic sealing. Second are acts such as offenses against 
foreign diplomatic officers committed within the normal jurisdiction of the 
United States which the United States considers itself obliged to punish 
under penalty of international responsibility.™ 

During the 19th century the theory came to be widely accepted that acts 
in both categories were crimes only against national law, and that the law 
of nations was involved only in permitting an extension of normal criminal 
jurisdiction or in requiring an exercise of normal criminal jurisdiction to 
avoid international responsibility."? The earlier theory, still held by many 
jurists, was different. It was considered that the law of nations itself estab- 
lished certain offenses of individuals and that national courts in dealing with 
such offenses acted as agents of the community of nations.“* The law of 
nations, it was argued, established these offenses because, though they might 
threaten the peace and security of the state which exercised jurisdiction, 
they threatened primarily the peace and security of other states or of the 
international community as a whole. For convenience those threatening 
the peace of other states may be called “offenses against the law of peace’’ 
and those threatening the peace of the community of nations “offenses 
against universal law.’”’ While piracies, whose perpetrators were often 
referred to as hostes humanis generis, are the classic illustration of offenses 
against universal law, other offenses defined by general conventions or in- 
herent in the conception of a world community might also be thus character- 
ized.14 

States early realized the importance of punishing acts, here described as 
offenses against the law of peace, such as injuries to foreign ambassadors, 
breaches of neutrality, setting on foot military expeditions against friendly 
governments, counterfeiting foreign currencies, or libelling or assassinating 
foreign sovereigns, because failure to do so might lead to war. These acts, 
therefore, in offending other nations, jeopardized the security of the state 
with jurisdiction over the culprits and it was not always clear which motive 
was most important in leading to their incorporation in national law.!® 


111 See Q. Wright, Control of American Foreign Relations, pp. 179-191. 

2 See Harvard Research, Draft Convention on Piracy, this JourRNAL, Vol. 26 (1932), 
Supplement, pp. 754-60. 

3 Same, pp. 751-54. This assumes that the exercise of national jurisdiction may be 
limited by international law, i.e. that a state may have jurisdiction, in certain circumstances, 
to apply and enforce the law but not to make it. It must apply and enforce international 
law (see above, notes 96, 97). The opposite opinion assumes that the jurisdiction of 4 
sovereign state, if possessed at all, must be complete, i.e. it must include legislative, as well as 
judicial and executive power; there is no inherent necessity for such an assumption. 

4 As, for example, slave-trading, illegal destruction of whales or other maritime resources, 
cable cutting, illegal trade in narcotic drugs or arms, and acts of international aggres- 
sion. 

15 ResPublica vs. DeLongchamps, 1 Dall. 111, 117, 1784, Moore’s Digest, Vol. 4, p. 623; 
Q. Wright, The Outlawry of War, pp. 80-83. Laws penalizing propaganda hostile to foreign 
states have been based on both grounds: Vernon VanDyke, “The Responsibility of States for 
International Propaganda,” this JouRNAL, Vol. 34 (1940), p. 70. 
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It is clear that the acts of violence committed by the Axis Governments 
have been injurious both to the particular nations attacked and to the com- 
munity of nations as a whole. It is also clear that many of these acts are of 
a character which if not committed under state authority or in a war would 
have the character of military expeditions, piracies, conspiracies to commit 
such acts, or other long established “offenses against the law of nations.”’ 

Leaving consideration of offenses against the community of nations as a 
whole for the next section, can persons committing acts injurious to other 
states in behalf of the Axis be punished for offenses against the law of peace? 

International practice has refused to accord an individual immunity for 
an act injurious to another state on the ground that it was authorized by his 
government, if the act was in violation of the authorizing government’s 
obligations under international law, at least if committed outside that 
government’s territory.“ Thus the old practice of private reprisals, 
whereby state authorization justified merchants in seizing property of foreign 
debtors on the high seas in time of peace fell into abeyance."7 Such acts 
became piracy and the individuals were liable therefor. Reprisals hence- 
forth could only be made by public vessels. By the Declaration of Paris 
of 1856 privateering was abolished and even in time of war a Letter of Marque 
no longer protected the privateer from treatment as a pirate. More recently 
submarine sinkings in breach of rules of international law have been formally 
declared to be piracy."'8 International practice has also withdrawn the 
protection of act of state from acts of soldiers and sailors invading foreign 
territory without justification of war, necessity, or consent,’ or in violation 
of specific rules of war.”° It would appear that if war is outlawed altogether, 
all acts which in time of peace are offenses against the law of nations — all 
sinkings at sea, invasions of foreign territories, bombings, in fact all military 
activities destructive of life or property — may no longer be covered by an 
act of state declaring war. Individuals committing such acts would, there- 
fore, be criminally liable unless it could be demonstrated to the satisfaction 
of the tribunal exercising jurisdiction that the hostilities in which they par- 
ticipated were necessary for defense, were permitted for international sanc- 
tions or were generally recognized as a state of war, or that the acts were justi- 
fied by the rules of war applicable during the de facto hostilities.!”' 


48 Above, notes 46, 47, 68, 75, 76. 

"7 Grover Clark, ‘‘The English Practice with regard to Reprisals by Private Persons,” 
this JourNAL, Vol. 27 (1933), p. 694. 

48 See Unratified convention on Submarines, Washington Conference, 1922 (this JoURNAL, 
Vol. 16 (1922), Supplement, p. 57) and Nyon agreement during Spanish Civil War (same, 
Vol. 31 (1937), p. 179). Art. 22 of the London Naval Agreement (Trenwith, Treaties of the 
U.8., Vol. 4, p. 5281) forbade submarine sinking of merchant vessels without putting pas- 
Sengers, crew, and papers in a place of safety but did not characterize violations as “piracy” 
a3 did the other two agreements referred to. See Proc. Am. Soc. Int. Law, 1938, p. 160. 
Raoul Genet (“The Charge of Piracy in the Spanish Civil War,” this JourNaL, Vol. 32 (1938), 
p. 253) and Manners (pp. 412-14) disapprove this use of the word “piracy.” 

"9 Above, note 75. 120 Above, notes 76, 99. 121 Above, Sec. 3, and note 52a. 
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Since the conception of superior command functions only in respect to 
acts of state, once the shield of the latter doctrine is withdrawn the offender 
against the law of peace cannot defend himself by his orders or commissions 
unless under the circumstances they were permissible.!” 

Prosecutions for offenses against the law of peace in national tribunals 
would be subject to the limitations discussed in connection with offenses 
against national law, including the claim of sovereign immunity. No 
such limitations would, however, apply to prosecution in an international 
tribunal. Such a tribunal would function in the interest of the community 
of nations asa whole. All states have an interest in the prevention of viola- 
tions of the law of peace by individuals. States not participating in the 
present hostilities should, therefore, be wiliing to turn over such offenders for 
trial in the international tribunal without the formalities of extradition." 

If it is assumed that the acts of the Axis governments constituted illegal 
aggression and did not institute a state of lawful war, many “war criminals”’ 
could be proceeded against as offenders against the law of peace.'*> This 
conception, however, applies only to acts of individuals injurious to a state 
other than the one in whose territory the act was committed. Consequently 
the butchery of German Jews in Germany would not be an offense against 
the law of peace in the usual sense. 


8. Offenses against universal law 


If the community of nations is looked upon as a juristic community of 
which not only states but also individuals are members,!** it should be en- 
titled like all juristic communities to defend its own existence and it might 
be assumed that its law forbids acts by its members manifestly threatening 
that existence. Salus populi suprema lex. Piracies and offenses defined 
by general treaties have long been dealt with as offenses against universal 
law."*7 Treason and sedition are offenses inherent in the concept of a jural 
community. If the activity of the Axis Governments and their followers 
are not justified by the existence of a ‘‘state of war’’ but have the character 
of a conspiracy, rebellion, or aggression against the world community it may 
be held that all acts in pursuance of this conspiracy, having a character 
generally recognized as criminal in the law of civilized countries,° are crimes 
against universal law."° This appears to be the concept adopted by Acting 
Secretary of State Grew when he referred to the responsibility of the German 


122 Above, note 77. 123 Above, Sec. 4. 124 Above, note 83. 

125. Above, Sec. 3. 126 Above, notes 25 and 26. 127 Above, notes 113 and 114. 

28 Acts of that character can be ascertained by reference to extradition treaties. A general 
definition is suggested in the Harvard Research, Draft Convention on Extradition, Art. 2, this 
JouRNAL, Vol. 29, 1935, Supplement, p. 72. See also list of extraditable offenses in U. 5. 
and other treaties: same, pp. 244-74. A number of general conventions and proposals have 
included such lists: p. 279. 

29 Levy, p. 1069. This theory has been confused with the idea of holding individuals 
criminally liable for breach of the Pact of Paris. (Lawyers’ guild, Report, p. 18; Glueck, 


WAR CRIMINALS 283 


leaders ‘‘for the whole broad criminal enterprise devised and executed with 
ruthless disregard of the very foundation of law and morality.” °° 

The situation resembles piracy. That crime results from the violent or 
predatory character of the act, the illegitimate motives of the actor, and the 
absence of effective national jurisdiction.“! The offenses which have been 
characterized as war crimes combine violent and predatory action, the mo- 
tive of promoting illegal aggression, and the absence of a national jurisdiction 
which can be relied upon to punish such offenses. The Axis Governments 
by their violation of the obligations of the state have forfeited the right to 
exercise jurisdiction, at home, in occupied territory, or on the high seas. Be- 
cause of the magnitude of the hostilities, however, humanitarian and practi- 
cal considerations would require that those governments be accorded a 
status like that which international law has accorded insurgents.'*"* 

This theory, like the older theory of piracy jure gentiwm, assumes that 
individuals, in addition to being subjects of their national communities, 
are to a limited extent subjects of the world community; that their acts mani- 
festly directed toward the destruction of that community are criminal; and 
that the criterion for identifying such acts is to be found in the congruence 
of an illegal purpose of the movement to which they contribute and a crimi- 
nal character of the act itself. States habitually apply such a theory to 
rebels and insurgents. These persons are in principle guilty of treason, but 
in practice they are usually accorded amnesty in so far as their acts con- 
formed to the law of war and a military rather than a criminal intent. 


The members of the community of nations have generally recognized the 
hostilities of the Axis powers as aggressions, contrary to the obligations of 
these states under treaties and general principles of international law. Ag- 
gression has been defined as ‘‘a resort to armed force by a state when such 
resort has been duly determined, by a means which that state is bound to 
accept, to constitute a violation of an obligation.’”’ 82 The Axis powers as 
parties to the Pact of Paris were under obligation not to resort to armed 


pp. 38, 190, note 4.) The Pact created obligations for states, not for individuals. Its sig- 
nificance for the war crimes problem is not that it created a crime of initiating hostilities, 
but that by ‘outlawing war” it made a ‘‘state of war” no longer a defense for acts which, 
apart from such a state have always becn universal crimes. Just as a permitted killing in a 
duel became murder as soon as duelling was “‘outlawed”’ by legislation, so permitted killing 
and destruction of property in a war become piracy and murder as soon as war is outlawed. 
But the outlawry of war does not abolish the right of self defense, and thus, with war out- 
lawed, killings and depredations by the forces of the aggressor become crimes and those of the 
defender acts of legitimate self defense. (John E. Stoner, S. O. Levinson and the Pact of Paris, 
Chicago, 1943, pp. 191, 196.) See, however, the exception referred to in note 52a. 

80 Dept. of State Bulletin, Vol. 12, No. 297 (Feb. 4, 1945), p. 155. 

‘*t Harvard Research, Piracy, Art. 3, this JouRNAL, Vol. 26 (1932), Supplement, p. 769. 

#18 The Three Friends, 166 U.S. 1, 1897; Q. Wright, Study of War, pp. 695-696; above, 
ncte 52a. 

™ Harvard Research, Aggression, Art. 1 (c), this JourNAL, Vol. 33 (1939), Supplement, 
pp. 847, 871. 
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force and their violation of this obligation has been determined by general 
recognition of the members of the community of nations. This is the uni- 
versally accepted method for determining facts and establishing liabilities 
under general international law in the absence of an applicable convention 
providing a different procedure.“* If the Axis Governments are guilty of 
aggression, they cannot shelter individuals committing acts otherwise crimi- 
nal in pursuance of that aggression by declaring them ‘‘acts of state,” or acts 
during a “‘state of war.’”’ Furthermore, if this is so, such offenses must be re- 
garded as acts of the individuals which commit them against the peace of the 
community of nations. 

Offenses against universal law would be peculiarly adapted for trial in a 
tribunal acting under the authority of the international community. Such 
a tribunal would not be limited in competence by the place of the act or the 
nationality of the accused, nor would the defenses of act of state, superior 
orders, or sovereign’s immunity be available to the accused. 


9. Conclusion 


Four systems of law—national law, the law of war, the law of peace, and 
world law—may be utilized to punish ‘‘ war criminals.’’ Each basis of prose- 
cution has some advantages and some disadvantages. 

Trials under national criminal law would have the advantage of precise 
rules and procedures and established tribunals, but the acts of many of the 
most serious offenders would not be subject to the jurisdiction of the crimi- 
nal courts of any of the United Nations and there might be difficulty in secur- 
ing the culprits if they have sought asylum in neutral states. Such trials 
would make no contribution to the evolution of international criminal law and, 
as the chief Nazi and Fascist officials might escape any national jurisdiction, 
such trials might not have important preventive effect. They would not 
vindicate international law nor would they have an important influence in 
deterring future ‘‘war criminals.’”’ Their main value would probably be in 
satisfying national demands for retribution, and even this satisfaction might 
prove incomplete. 

Prosecutions under the law of war whether in national military commis- 
sions or in a United Nations military commission would also have the advan- 
tage of established rules and procedures. A larger proportion of the war 
criminals could be subjected to such commissions than to national criminal 
courts but offenses by Germans against Germans in Germany could not be 
easily dealt with, and difficulties in obtaining the culprits from neutral asy- 
lums might be encountered. Such trials would proceed on the assumption 
that the hostilities constitute ‘war’ in the traditional sense and would 
make no contribution to the development of the international law of aggres- 
sion. They would vindicate the law of war but not the developing law of 


133 Above, note 51. See also Q. Wright and others, Legal Problems in the Far Eastern Con- 
flict, New York, 1941, pp. 117, 129, 145, 182. 
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peace. They might deter future soldiers from violating the law of war but 
they would not discourage future aggressors from initiating war. Their main 
value would also be to satisfy demands for retribution. 

Prosecutions under the international law of peace would vindicate that 
law and would discourage future breakers of that law. Like prosecutions 
under the law of war they might not reach offenses committed within the 
Axis nations. They would also suffer the disadvantage of having a more con- 
troversial legal foundation than procedures under national law or the law of 
war. They might avoid some of the difficulties in getting custody of the cul- 
prits especially if a genuinely international tribunal were established with 
nationals of some neutral states on the bench. 

Prosecutions under universal law would have the disadvantage from the 
juridical point of view of resting upon a controversial legal foundation. Such 
trials would look towards the future rather than to the immediate past but it 
is believed that sufficient legal materials exist to nullify the suggestion that 
they would rest upon ex post facto law. Such trials would be the most satis- 
factory in reaching all the war criminals, in vindicating the rule of law, in 
deterring future war crimes, in satisfying demands for retribution, and in pre- 
venting further danger from the war criminals. Such trials would assert 
that the community of nations, which the Dumbarton Oaks Proposals seek 
to organize, already exists, and would demonstrate by acts louder than words 
that human rights can be vindicated and inhuman offenses can be punished. 
Without widespread convictions on these matters, sustained by firmer evi- 


dence than the contracts of governments, the general organization for peace 
and security is not likely to flourish. 

There is, of course, no reason for confining prosecutions to any one of these 
systems of law. Apparently the London declaration of 1942, the Moscow 
declaration of 1943, and the Yalta declaration of 1945 all contemplate the 
parallel use of several. 


EDITORIAL COMMENT 


ARMISTICES—1944 STYLE 


The armistice agreements ! concluded between the Governments and high 
commands of Rumania, Finland, Bulgaria, and Hungary and their opposing 
belligerents on September 12, September 19, and October 28, 1944, and 
January 20, 1945, respectively, have furnished the first clear-cut indications 
of the general type of political and military treatment to be meted out to the 
remaining Axis partners at the conclusion of hostilities. While a number of 
capitulations were signed in the earlier stages of the war,? and two armistices, 
eo nomine, were concluded by the French Government and High Command 
with Germany and Italy respectively, no armistice agreements imposed by 
the United Nations have hitherto appeared in integral form, it being gen- 
erally understood that published versions of the armistice concluded be- 
tween the United Nations and Italy on September 3, 1943 were incomplete.‘ 
The four armistice agreements and their annexes thus form the most interest- 
ing nexus of legal stipulations, military procedures, and politico-economic 
settlements which have appeared since the close of World War I. Because 
they are likely, under the prevailing climate of opinion which calls for a 
‘long armistice,”’ to serve for some time as yardsticks for the measurement 
of the political and social behavior of the defeated countries, they merit 
special attention and analysis. Finally, because what is sauce for the 
goslings may reasonably be assumed to savor of what is in store for the 
gander, they may have a certain value in forecasting the provisions of other 
armistices to come. 

While Anglo-American practice in the past has been extremely flexible in 
referring to capitulations, truces, suspensions of arms, and other such Acts, as 
armistices, and the reverse,‘ Continental practice, particularly since the 


1 For the texts of the four armistices see below, supplement, pp. 85-103. 

* Reference is made to the capitulation of the residual Polish forces in Warsaw late in 
September, 1939; that of the Netherlands High Command on May 16, 1940; that of the 
Belgian High Command and the King on May 27, 1940; to the surrender of representatives 
of the Yugoslav High Command at the end of April, 1941, and of the Greek High Command 
in mid-May, 1941, asexamples. The terms of surrender of Axis forces in Syria in June, 1941 
antedate the formation of the United Nations and therefore do not possess a character cor- 
parable to the agreements here discussed. 

* For the proclamation of the Italian armistice by General Eisenhower on September 8. 
1943, see The New York Times, September 9, 1943. For an alleged statement of the terms 
see Revue de Droit International (Sottile), XXJI* Année, No. 2 (April-June, 1944), p. 170. 

‘See Percy Bordwell, The Law of War betwzen Belligerents: A History and Commentary 
Chicago, 1908, pp. 294-295, and W. E. Hall, International Law, Oxford, 1895 (4th ed.), pp. 
564-565. 
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First and Second Hague Conferences, has steadily crystallized its con- 
ceptions.’ It tends to consider an armistice as an agreement for the general 
termination of hostilities, concluded by both military and civilian represent- 
atives of a defeated Power on wider than strictly military bases, to provide 
not merely for the end of open warfare, but for a transitional régime of 
indeterminate duration. The experience of the United States as a negotiator 
of the armistices with Austria, Hungary, and Germany in 1918 ® committed 
it almost irretrievably to following Continental practice. It is not sur- 
prising, therefore, that the conception of a general armistice as largely 
equivalent to the “preliminary peace”’ of older usage, underlies the juridical 
thinking embodied, with its consent, in three of the four armistices under 
review. The non-participation of the Soviet Government in the practices 
of 1918 has not, however, operated to create any visible disharmony between 
the practice of the Allied and Associated Powers a quarter of a century ago 
and that of the Soviet Government and High Command now. If anything, 
the fact of Soviet participation in, and paramount influence on, the negoti- 
ations preceding the conclusion of these armistices tends to develop, in the 
present setting, precedents laid down by the Soviet Republic twenty-five 
years ago when it concluded armistice conventions with its limitrophe 
neighbors. The armistices of 1944 are thus, both ideologically and textually, 
new syntheses of hitherto unjuxtaposed practices. 


GENERAL PROVISIONS 


All four armistices were concluded at Moscow between mixed military and 
civilian delegations of the defeated’ and representatives of the Allied 
(Soviet) High Command, a British general participating in the negotiations 
with Bulgaria, because of the overlapping theaters involved, as ‘‘the repre- 
sentative of the Supreme Allied Commander in the Mediterranean.”’ In 
keeping with the long established Continental practice of waiving ratification 
of armistice conventions if the negotiators possess special full powers, none 
of the armistices required further confirmation on either side, and thus 
expressly entered into effect immediately upon their signature. However, 
on the Allied side a new factor entered into consideration: in addition to the 


5See Paul Fauchille, T’raité de Droit international public, Tome II, pp. 326-334 and 536- 
540 for an excellent statement of Continental practice. 

®See United States, Department of State, Foreign Relations of the United States, 1918, 
Supplement 1, Vol. I, pp. 1-498. 

7 Thus the Rumanian Delegation consisted of a Minister of State, a General, a Prince and 
a civilian; the Finnish Delegation of the Minister of Foreign Affairs, the Minister of Defense 
(a General), the Chief of Staff and a general officer; the Bulgarian delegation of the Minister 
of Foreign Affairs, the Minister of Finance and two Ministers without portfolio—a wholly 
civilian delegation, which is an exception to the general rule. The Hungarian Delegation 
consisted of the Minister for Foreign Affairs, a General and the State Secretary of the Cabinet 
of Ministers. 

§ Rumania, Art. 20; Finland, Art. 23; Bulgaria, Art. 19; Hungary, Art. XX. 
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explicit authorizations by specified national governments, the delegates 
acted not only for themselves but ‘‘in the interests of all the United Nations’”’ 
in the Rumanian instrument and “on behalf of all the United Nations at 
war” with Finland, Bulgaria or Hungary respectively in the three other 
agreements.® This stipulation thus laid claim for the United Nations to a 
new corporate and representative capacity !° which is reflected, from time to 
time, in other articles. 

All the armistices were drafted in English and Russian as the official 
languages, with a vernacular version, which is expressly denied any claim to 
authenticity, for each of the defeated powers." This marks a new advance 
for both Russian and English as diplomatic languages to the exclusion of 
French, and places English and Russian on a juridical parity. In the case of 
Finland a special interest attaches to the abandonment by Finland of any 
effort to negotiate in both Finnish and Swedish, this marking a new low 


® According to the Department of State Bulletin, Vol. X, No. 252 (April 22, 1944), pp. 374- 
376, Rumania was at war with the United States of America, Australia, Bolivia, Canada, 
Czechoslovakia, Haiti, Luxembourg, New Zealand, Nicaragua, the Union of South Africa, 
the Union of Soviet Socialist Republics and the United Kingdom, while relations with her 
had been severed by Argentina, Belgium, Brazil, Chile, Costa Rica, Egypt, Greece, Iran, 
Mexico, the Netherlands, Norway, Poland and Yugoslavia; Finland was at war with Aus- 
tralia, Canada, Czechoslovakia, New Zealand, the Union of South Africa, the Union of Soviet 
Socialist Republics and the United Kingdom, while relations had been severed by Belgium, 
Egypt, the Netherlands, Norway, Poland and Yugoslavia, and—a few months later, the 
United States of America; Bulgaria was at war with the United States of America, Australia, 
Bolivia, Czechoslovakia, Greece, Haiti, Luxembourg, New Zealand, Nicaragua, the Union 
of South Africa, the United Kingdom and Yugoslavia, joined at the last minute by the 
Union of Soviet Socialist Republics, while relations had been severed by Argentina, Belgium, 
Chile, Egypt, Iran, Mexico, the Netherlands and Poland. Hungary was at war with the 
United States of America, Australia, Bolivia, Canada, Czechoslovakia, Haiti, Luxembourg, 
New Zealand, Nicaragua, the Union of South Africa, the Union of Soviet Socialist Republics, 
the United Kingdom and Yugoslavia, while relations were severed by Argentina, Belgium, 
Brazil, Chile, Costa Rica, Egypt, Greece, Iran, Mexico, Netherlands, Poland and Uruguay. 

It is apparent from the foregoing that Rumania was, with three relatively unimportant 
exceptions, chiefly involved in war with the United States, the British Commonwealth and 
Russia; Bulgaria with the United States, the British Commonwealth but not Russia—up to 
the last minute; Finland with Russia, the British Commonwealth, but not the United States, 
and with no severance of ties by any of the American Republics. Hungary was, accordingly, 
at war with Yugoslavia and all the states at war with Rumania, and so fell almost exactly 
into the pattern set by her European neighbor while additionally drawing the wrath—to the 
degree of severance of relations—of Uruguay. The status of Polish-Hungarian relations 
has never been satisfactorily cleared up, although the Polish Legation in Budapest ceased 
to function in January of 1941. 

10 Tt will be recalled that in the peace settlement following World War I the preambles to 
the treaties of Versailles, Saint-Germain, Neuilly, Trianon, and Sevres indicated in each 
instance by name the “Principal Allied and Associated Powers’’ and also separately enu- 
merated the states classified merely as ‘‘ Allied and Associated Powers”; nowhere was there & 
corporate capacity or designation. 

11 This is stated in the conclusion of each agreement. 
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point in the history of the status of Swedish as an official language.” The 
Finnish and Hungarian armistices also entrusted to the Soviet Government 
the duty of transmitting official copies of the maps to each of the other 
governments on whose behalf the armistice was concluded. 


MILITARY PROVISIONS 


The principal military objective of the armistices being to terminate 
hostilities, the initial article in each instance provides for this, the Rumanian 
armistice having the widest scope and forcing a complete military volte- 
face. Thus Rumania was compelled to discontinue military operations 
against the U.S.S.R., withdraw from the war against the United Nations, 
break off relations with Germany and her satellites,“ and enter into the war 
and promise to wage war on the United Nations side, placing her armies under 
the Allied (Soviet) High Command, with a view to recovering her independ- 
ence and sovereignty. Finland, having given her pledge to break with 
Germany and evict German troops before the armistice was signed, merely 
pledged mutual cessation of hostilities and a break with Germany’s satellite 
states, such rupture being defined as including all diplomatic and consular 
relations, and use of communications media with Germany and Hungary,“ 
and—what is decidedly new and important—the discontinuance of pouch 
and cypher and telephone communications with foreign countries by diplo- 
matic missions and consulates located in Finland. This proviso, which is 
clearly intended to circumvent new forms of ‘‘unneutral service’ by neutral 
diplomatic missions, will no doubt have its own precedent value, as hitting at 
neutrals through the vanquished. Certainly it marks an appreciable re- 
cession of neutral diplomatic rights. For Bulgaria, after her fleeting war 
with the U.S.S.R., there was only the obligation to cease war with all the 
other United Nations, break with Germany and Hungary, and pledge to 
make available such forces as might be required for service under Allied 
command—a stipulation possibly intended to impress Turkey, but hardly 
likely to be fully enforced. 

Further to disable the enemy, the armed forces of Germany in Rumania, 
Finland, Bulgaria and Hungary were ordered’ disarmed," the Rumanian 
armistice providing for their internment, the other three for the surrender of 


® In keeping with previous domestic practice, it is to be expected that Finland will publish 
an official version of the armistice in Swedish, but it will possess an ‘‘official”’ value only 
within the country and not internationally. 

8 The phrase, as a legal description for the anti-Soviet coalition built up by Hitler, is new 
but occurs frequently in the three armistices. It appears not only as a convenient label for 
the classification of puppet régimes, but is apparently also intended to put in question—in 
terms of Rumania’s own experience—the “‘sovereignty”’ and “‘independence of such areas in 
view of their previous manifest subordination to the Third Reich. No such designation is 
found in the Hungarian armistice, Hungary itself being obviously the last important satellite. 

4 Article 5 and Annex; Hungary, Art. XVI and Annex. 

% Rumania, Art. 2; Finland, Art. 2; Bulgaria, Art. 1 (B); Hungary, Art. I (B). 
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all military, naval, and air personnel as prisoners of war; in any event, all 
nationals of Germany and Hungary in Rumania, Finland, and Bulgaria and 
of Germany in Hungary, were ordered interned. This procedure marks a 
rather high degree of severity toward the civilian population involved but 
appears to have been imposed by the circumstances of the war and the 
possibility of large scale subterfuge to permit military personnel to escape. 
It is a procedure more severe than was exacted by Russia of either Finland, 
Poland, or the Baltic States at the conclusion of World War I. A note- 
worthy feature is the exemption from internment under the Rumanian armi- 
stice of German and Hungarian citizens of Jewish origin.“* This is in- 
tegrally connected with other measures of a politically remedial character dis- 
cussed below, which endeavor to erect the framework of a new and humane 
legality following the collapse of the repressive Nazi-authoritarian régimes. 

The common pattern of the armistices, which becomes continually clearer 
as their provisions are compared, is evidenced in the stipulations ensuring 
the Soviet and other Allied forces facilities for free movement in any di- 
rection, and access without cost to all installations, transport systems, air- 
fields, etc., of the respective countries.6 The surrender of all Allied per- 
sonnel in enemy hands is next demanded, entailing the repatriation of Allied 
prisoners of war as well as of interned Allied citizens on the territory of the 
defeated countries and Allied nationals transported to either Finland, 
Rumania, or Bulgaria.” This is exacted of Rumania, Bulgaria and Hungary 
on a unilateral basis, whereas Finland receives an explicit pledge that 
Finnish prisoners of war and interned persons now located on the territory of 
Allied States will be transferred to Finland. This posits an equality and 
reciprocity of treatment for Finland which reveals itself elsewhere, chiefly 
through skilful drafting, in appreciably milder terms or more restricted de- 
mands than those imposed upon the former Balkan satellites. Special 
attention is given the needs of prisoners, internees and displaced persons, the 
agreements setting a formal standard of ‘‘adequate food, clothing, and 
medical services in accordance with hygienic requirements’’—apparently an 
appeal to scientific standards of public health rather than to the provisions 
of international sanitary conventions. 


Minority GUARANTEES 


Correlative to the stipulations liberating Allied nationals are those re- 
leasing, irrespective of citizenship or nationality, all persons held in con- 


168 German nationals of Jewish origin, temporarily domiciled in Hungary, were exempted 
from internment. Rumania, Art. 2, Annex; Hungary, Art. I, Annex. 

16 Rumania, Art. 3 and Annex; Finland, Art. 3 and Annex; Bulgaria, Art. 3; Hungary, 
Art. III and Annex. 

17 Rumania, Art. 5; Finland, Art. 10; Bulgaria, Art. 4 and Protocol. The Hungarian 
armistice speaks of providing “‘adequate food, clothing, medical services and sanitary and 
hygienic requirements’’—another evidence of reference to objective rather than juridical, 
i.e., conventional, standards. 
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finement in the territory of the defeated nations on any one of three 
grounds.'§ The first category embraces activities in favor of the United 
Nations—presumably applying to overt acts; the second covers persons 
incarcerated because of their sympathies with the cause of the United 
Nations—attitudes doubtless characterized by the enemy as subversive; the 
third category comprises offenses arising from status, covering persons con- 
demned simply because of their racial origin—a term broadened in the Bul- 
garian armistice to cover “racial or religious reasons, ”’ quite understandable 
in areas where an odium theologicum has long prevailed. Taken together 
with the pledge to repeal or remove all discriminatory legislation and re- 
strictions or disabilities of this character, these clauses enter a new field quite 
unconnected with military operations. They amount to an internationally 
imposed amnesty for offenses against an overthrown political régime. At 
the same time they set up a new form of minority guarantees for political, 
racial or religious groups bereft of any toleration under outgoing totalitarian 
régimes. A further promise of remedial action is given in the pledge exacted 
of each of the defeated to collaborate with the Allied Powers in the appre- 
hension and trial of persons accused of war crimes.?® 


Economic CLAUSES 


With persons in these various categories disposed of, the armistices turn to 
the material side, requiring first the restoration of previously existing state 
frontiers 2° between Rumania and Russia, Rumania and Hungary, Finland 
and Russia, Bulgaria and Greece and Yugoslavia, and between Hungary 
and Czechoslovakia, Rumania, and Yugoslavia. This is not merely a 
return to the status quo ante, but a basic decision regarding frontiers for the 
future. In that respect at least, the clauses are those of a preliminary 
peace. 


In the wake of surrender of territory comes the surrender as ‘‘trophies’’ or 
“booty”’ of all German and Hungarian war matériel, including both war and 
merchant vessels of both countries found within Rumanian, Finnish or Bul- 


8 Rumania, Art. 6; Finland, Art. 20; Bulgaria, Art. 5; Hungary, Art. V. 

18 Because of the complicated and ill-defined position of a number of categories of persons 
found in Hungarian territory, the Hungarian armistice added to Article V a special para- 
graph obligating the Hungarian Government to take ‘‘all necessary measures to ensure 
that all displaced persons and refugees within the limits of Hungarian territory, including 
Jews and stateless persons, are accorded at least the same measure of protection and se- 
curity as its own nationals.” 

1” Rumania, Art. 14; Finland, Art. 13; Bulgaria, Art. 6; Hungary, Art. XIV. The Hun- 
garian armistice additionally provides for ‘‘the surrender to the governments concerned of 
persons accused of war crimes’’. This is a stipulation obviously intended to forestall and 
override objections of a statutory or constitutional character, such as that laid down in 
Art. 112 of the Weimar Constitution of the German Reich against a nation’s surrender of 
its own nationals. This may well forecast an analogous provision in the armistice terms 
for a defeated Germany. 

* Rumania, Arts. 4 and 19; Finland, Arts. 6, 7, 8, and Annex 9; Bulgaria, Art. 4 and 
Protocol; Hungary, Art. II. 
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garian jurisdiction.*4 Other stipulations lay down guarantees against the 
removal or destruction or sabotage of enemy-owned or enemy-controlled 
property, movable or immovable,” whether owned by the enemy state or by 
enemy nationals or by non-nationals domiciled in enemy or enemy-occupied 
territory. While comprehensive in its scope and phrased so as to apply to 
widely ramified conditions, this proviso is apparently directed primarily 
against the flight of privately owned capital from regions to be placed under 
occupation by the Red Army. All such property in Rumania and Finland is 
to be subject to the Allied (Soviet) High Command; in Bulgaria and Hungary 
to the dictates of the Allied Control Commission. 

The treatment of merchant shipping under the armistice conditions is 
rather complex, and some of the thorniest questions as to title and possession 
are deliberately postponed, it being obviously impossible for the United 
Nations to reach agreement on all the points of law, including prize law, 
before the armistices were concluded. In the main, merchant shipping of 
the United Nations found in the ports of the defeated countries is, without 
exception, to be turned over to the Allied (Soviet) High Command ‘‘in the 
interest of the Allies’ and placed under its operational control “‘for the 
duration of the war against Germany and Hungary.” Subsequently such 
ships are to be returned to their owners. That this opens up a number of 
interesting legal problems is obvious in the light of recent litigation over the 
ships of Estonia, Latvia, and Lithuania in foreign courts.” 

The fiscal and economic controls to be exercised by the Allied (Soviet) 
High Command in the territory of the defeated states are extensive, involv- 
ing power to demand or requisition goods and currency to cover the needs of 
the control agencies, and a blanket right to utilize all the major forms of eco- 
nomic installations and enterprises, if necessary.” 

The problem of reparations * is differently faced in each armistice. Ru- 
mania’s load is appreciably lightened by her participation in the war on the 
Allied side, yet a total of $300,000,000 payable over a six year period, 
chiefly in commodities such as grain and oil, is required of her. Finland is 
held to a similar amount, to be paid for in timber, paper, cellulose, seagoing 
craft, etc. Bulgaria is merely required to “make such reparation for loss and 

2 Rumania, Art. 7; Finland, Art. 15; Bulgaria, Art. 12; Hungary, Art. VII, and Protocol, 
Art. 2. Only German material and shipping are to be surrendered by Hungary. 

2 Rumania, Arts. 8-9; Finland, Arts. 16-17; Bulgaria, Arts. 13-14; Hungary, Arts. 
VITI-X. 

% Cf. Briggs, Herbert W., ‘Non-Recognition in the Courts: The Ships of the Baltic 
Republics,”’ this JourRNAL, Vol. 37, No. 4 (October, 1948), pp. 585-596. 

* Rumania, Art. 10; Bulgaria, Art. 15, and Protocol 4, Art. 17; Hungary, Art. XI and 
Annex. Oddly enough, only a general pledge to respond to requisitions was required of 
Finland in Art. 19. 

% The phraseology involved is almost strained in its circumlocution (our italics) ; “ Losses 
caused to the Soviet Union will be made good’’ by Rumania; “ Losses caused by Finland . - - 
will be indemnified,” but Bulgaria will make such reparation . . . as may be determined.” 
Rumania, Art. 11; Finland, Art. 11; Bulgaria, Art. 9; Hungary, Art. XII. 
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damage caused by the war to the United Nations, including Greece and 
Yugoslavia, as may be determined later.’’ Since there was only a paper 
war between Bulgaria and the Soviet Union, no real reparation claims 
arise from that quarter; only the United Nations directly involved need 
expect reparations from Bulgaria. The Hungarian armistice explicitly sets 
aside $100,000,000 of reparations payments on behalf of Czechoslovakia 
and Yugoslavia. Compensation * (not reparations) will be paid for losses 
caused to the property of other Allied States and their nationals, the 
amount to be fixed at alater date. These stipulations on behalf of the other 
United Nations and their nationals constitute a promissory note destined to 
be rather illusory if only because reparations carry their own priority and 
are of a nature to exhaust the ability of the defeated to pay them before com- 
pensation claims get a hearing. 

Restoration, chiefly to the Soviet Union, of evacuated movable property 
which is comprehensively enumerated, is pledged in almost identic language 
in each instrument.?”?_ This is another of the remedial acts of the armistices 
in effecting a large scale undoing and reversal of the spoliations, the “‘na- 
tional grand larceny’”’ to which the Soviet Union was subjected by the acts 
of the Axis coalition. The logical corollary to such acts of material restora- 
tion is the juridical one of the restoration of all legal rights and interests 
of the United Nations and their nationals as they existed before the war, and 
the exaction of a pledge from the defeated to return such property in good 
order.28 The armistices thus recognize the existence of two régimes of prop- 
erty and give legal status and support to each. 


POLITICAL CONTROLS 


The final group of stipulations is intended to assure the victors unchal- 
lenged and unchallengeable political control. Each armistice expressly re- 
quires the dissolution of all pro-Hitler or other fascist political, military, 
paramilitary or other organizations conducting propaganda hostile to the 
United Nations (especially to the Soviet Union) and binds each of the de- 
feated not to tolerate in future the existence of such organizations on its 
territory.2* A further article *® in two instances places ‘“‘the printing, im- 


* Rumania, Art. 11; Hungary, Art. XII, Annex. Finland is held to similar ‘‘indemnifica- 
tion in the future, and the amount of the compensation is to be fixed separately.” 

77 Rumania, Art. 12; Finland, Art. 14; Bulgaria, Art. 11. Greece and Yugoslavia are 
likewise to benefit by Bulgaria’s acts of restoration; no analogous article is found in the 
Hungarian armistice. 

*® Rumania, Art. 13; Finland, Art. 12; Bulgaria, Art. 10; Hungary, Art. XIII. 

* Rumania, Art. 15; Finland, Art. 21; Bulgaria, Art. 7; Hungary, Art. XV. This type of 
stipulation has been insisted upon by the Soviet Government as a part of nearly every basic 
settlement with foreign countries. Such anti-propaganda guarantees were inserted in the 
Baltic peace treaties of 1920, and in the various settlements with other countries such as 
China and Japan. They are found in the multiple exchange of notes constituting the settle- 
ment with the United States on November 17, 1933. The negotiation of the three armi- 
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portation and distribution of periodical and non-periodical literature, the 
presentation of theatrical performances and films, the work of wireless sta- 
tions, post, telegraph and telephone services”’ under the control of the Allied 
(Soviet) High Command. While undoubtedly a paramount necessity in 
order to break Nazi domination of the public mind in Rumania and Bulgaria, 
this proviso goes appreciably beyond previous armistices and sets up a rigid 
and rigorous mechanism of opinion control which is, to say the least, capable 
of ancipitis usus. Only the existence of Allied Control Commissions, ex- 
pressly provided for in each instrument,*! stands in the way of possible 
political abuse of the sweeping powers of control enumerated above. 

The Allied Control Commission in Rumania, whose powers are only 
sketchily outlined in an annex to the armistice agreement, is to serve chiefly 
as a means of liaison between the Allied (Soviet) High Command and the 
Rumanian government. It is presumed expressly to act “‘on behalf of the 
Allied Powers’”’ and apparently not for the United Nations. The details as 
to its exact composition and powers and procedures are left for further elab- 
oration. The Allied Control Commission in Finland, whose powers were 
worked out in considerable detail, is left in substantially the same situation. 
The Allied Control Commissions in Bulgaria and Hungary, which are to be 
headed by a Soviet representative, expressly envisage participation in their 
labors by representatives of the United States and the United Kingdom. 

Viewed in retrospect, the four armistices reveal the need for, and recognize 
the necessity of action on behalf of, a United Nations structure which is not 
presently in being; they endeavor to act corporately for the United Nations 
and actually succeed in representing only the much smaller grouping of 
‘‘ Allied Powers.”’ The control bodies they create are only imperfectly de- 
lineated and their actual role is fixed with anything but juridical precision. 
The armistice with Rumania bears numerous evidences of having been 
very hastily drawn up; that with Finland reveals highly precise, expert, 
smooth drafting, while the Bulgarian and Hungarian instruments are de- 
cidedly more general in character. They tend to cover with broad strokes 
new situations hitherto ungoverned or only imperfectly reached by the law 
of nations. But they do focus with unfaltering precision on the complete 
destruction of Germany’s power, leaving to the future the more careful 
defining of the rules which will govern some personal and many property 
relations between régimes organized on different economic principles. 


stices under review afforded the Soviet Government a special opportunity to extend the 
stipulations to cover the entire bloc of the United Nations, thus broadening and more nearly 
universalizing the anti-propaganda guarantees. 

*0 Rumania, Art. 16; Bulgaria, Art. 8, Hungary, Art. XVI and Annex. The Finnish 
armistice contains no analogous provisions. 

31 Rumania, Art. 18 and Annex; Finland, Art. 22 and Annex; Bulgaria, Art. 18; Hungary, 
Art. XVIII and Annex. 
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They also serve to indicate in considerable detail the juridical principles 
likely to be followed in dealing with Germany at the time of her ultimate 
capitulation. 

MALBONE W. GRAHAM 


POLAND AT YALTA AND DUMBARTON OAKS 


The Atlantic Charter may no longer be regarded as a scrap of paper un- 
signed and uncertain in content and purpose, embodying merely the pious 
wishes of the heads of state. At the Crimea Conference the leaders of the 
three Great Powers again put their stamp of approval on and gave new life 
to the strained and faltering instrument. They declared in their announce- 
ment of February 11, 1945, under the heading “ Declaration on Liberated 
Europe”’ that: 


The establishment of order in Europe and the rebuilding of national 
economic life must be achieved by processes which will enable the 
liberated peoples to destroy the last vestiges of Nazism and Fascism and 
to create democratic institutions of their own choice. ‘This is a principle 
of the Atlantic Charter—the right of all peoples to choose the form of 
government, under which they will live—the restoration of sovereign 
rights and self-government to those peoples who have been forcibly 
deprived of them by the aggressor nations. 


After stating that the three Governments will jointly assist the liberated 
states where necessary to establish internal peace, to carry out relief, to set 
up interim authorities representative of democratic elements and pledged to 
free elections, and to facilitate the holding of such elections, the Declaration 
continues: 


By this declaration we reaffirm our faith in the principles of the 
Atlantic Charter, our pledge in the declaration by the United Nations, 
and our determination to build in codéperation with other peace-loving 
nations world order under law, dedicated to peace, security, freedom, 
and the general well being of all mankind.! 


These fresh affirmations of the Atlantic Charter are merely reiterations of 
prior pronouncements of a similar kind on the part of the Big Three and 
other nations. The principles of the Charter were agreed to by Russia, 
Poland, and other countries at the Inter-Allied Meeting in London on Sep- 
tember 24, 1941, in the Declaration of the United Nations of January 1, 1942, 
to which 45 nations have now adhered, and in the series of Mutual Aid Agree- 
ments of 1942 and later. The British-Russian Alliance Treaty of May 26, 


‘The Atlantic Charter as promulgated by President Roosevelt and Prime Minister 
Churchill on August 14, 1941, declared that: 


(1) Their countries seek no aggrandizement, territorial or other. 

(2) They desire to see no territorial changes that do not accord with the freely expressed 
wishes of the peoples concerned. 

(3) They respect the right of all people to choose the form of government under which 
they will live; and the wish to see sovereign rights and self government restored to 
those who have been forcibly deprived of them. 
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i942, provided for collaboration with other countries along the lines of the 
Atlantic Charter. In this Treaty they agreed not to seek ‘territorial ag- 
grandizement for themselves”’ nor “interference in the internal affairs of other 
states.’’? 

Can it be said that Russia and the other powers are not solemnly bound to 
abide by the commitments of the Atlantic Charter and that Russia was not 
specifically obligated, as from September 24, 1941, to apply these principles 
in the solution of the Polish problem? The question answers itself, if there 
is any virtue at all in these international engagements. 

It is true that the eastern boundary of Poland, as established by the Riga 
Treaty of March 18, 1921, was repudiated by Russia when Stalin and Hitler 
joined in their compact of non-aggression, on August 23, 1939, and in their 
partition of Poland five weeks later (September 28). But scarcely six weeks 
after Hitler’s surprise attack on Russia in June, 1941, Russia repudiated this 
partition in an agreement of July 30, 1941, with Poland. At the same time 
Mr. Eden declared that the British Government “did not recognize any ter- 
ritorial changes which had been effected in Poland since August, 1939,” 
and would not recognize such changes ‘‘unless they take place with the free 
consent and good will of the parties concerned.’”’. On May 26, 1942, Russia 
and Great Britain signed their treaty of alliance mentioned above.’ 

Since these assurances and commitments were made by Russia she has def- 
initely changed her attitude toward the Polish Government in London which 
she had repeatedly recognized and treated with as a friendly Government. 
Besides other unfriendly acts, she suspended diplomatic relations with that 
Government in April, 1943, because of its alleged attitude toward the murder 
of Polish war prisoners near Smolensk. She denounced the Polish Consti- 
tution and the refugee government as undemocratic (Ye shades of Lenin!). 
In January, 1944, she publicly demanded Polish territory up to the Curzon 
line as she had done secretly at Teheran. In the same month she rebuffed 
the proffered mediation of the United States and Britain in the rising es- 
trangement with Poland. With methodical purpose she proceeded to sup- 
port and deal with a puppet administrative authority in Poland called the 
“National Committee of Liberation,” which is reputed to contain a number 
of Soviet and communist agents, and which appears to be spreading and 
carrying out communistic policies in Poland. This Committee she has 
recently recognized (January 5, 1945) as the Provisional Government of 
Poland. 

2 For a review of these engagements, see the present writer’s ‘‘A Pattern of World Order,” 
this JouRNAL, Volume 36 (1942), p. 621, and “The Polish Boundary Question,’ Volume 38 
(1944), p. 441. 

* On November 6, 1941, the 24th anniversary of the Socialist Revolution, Mr. Stalin in 4 
speech at a meeting of the Moscow Soviet of Deputies of the working people said: 


We have not and cannot have such war aims as the seizure of foreign territories and 
the subjugation of foreign peoples—whether it be peoples and territories of Europe of 
peoples and territories of Asia, including Iran. Our first aim is to liberate our territories 
and our people from the German-Fascist yoke. 
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In these matters Russia appears to have been acting unilaterally, although 
the Moscow Declaration of October 30, 1943, issued in her own capital, calls 
for the “closest codperation between the three Governments in the examina- 
tion of European questions arising as the war develops.”” On the other hand, 
it has been said and not denied in responsible quarters that Russia was given 
considerable latitude in dealing with Poland at the Teheran Conference in 
December, 1943. At any rate, Prime Minister Churchill thereafter vigor- 
ously supported the Curzon line in his speech to Parliament in the same 
month. And subsequently both he and President Roosevelt made light of the 
binding character of the Atlantic Charter and even of its existence as a formal 
document. 

This in rough outline was the Polish situation before the Crimea Confer- 
ence. Here the Powers apparently gave much consideration to the problem 
and then issued a decision in some respects exactly contrary to the principles 
of the Atlantic Charter which they had just reaffirmed. All that Mr. 
Churchill and Mr. Roosevelt seemed able to do was to try to give a democratic 
tinge to a Stalin dictate of possibly a year before. They propose among 
other things that “the present provisional Government”’ should be reorgan- 
ized ‘‘on a broader democratic basis with the inclusion of democratic leaders 
from Poland itself and from Poles abroad” and ‘‘ pledged to the holding of free 
and unfettered elections as soon as possible on the basis of universal suffrage 
and secret ballot.”” The new Government will be called the ‘ Polish Provi- 
sional Government of National Unity”’ and will be recognized by the ex- 
change of ambassadors with Russia, Britain, and the United States. 

Finally they declared: 


The three heads of Government consider that the Eastern frontier of 
Poland should follow the Curzon line with digressions from it in some 
regions of five to eight kilometres in favour of Poland. They recognized 
that Poland must receive substantial accessions of territory in the North 
and West. They feel that the opinion of the new Polish Provisional 
Government of National Unity should be sought in due coure on the 
extent of these accessions and that the final delimitation of the western 
frontier of Poland should thereafter await the peace conference. 


Can this fifth partition of Poland be said to conform to the first three 
principles of the Atlantic Charter quoted above? In my opinion it can not. 
Nor is it otherwise sound. If, as Russia claims, she is entitled to eastern 
Poland on ethnic grounds, by what principle is Poland allowed accessions of “ 
German territory? If on historic grounds, then why may she not claim the 
balance of her 1914 territory from whichshe has recently expelled the Germans? 
The partition strips away a third of Poland’s territory without a voice and 
promises her alien lands in return. It is submitted that whatever may be 
the proper boundary of eastern Poland in view of ethnic, strategic and other 
factors, and whatever may be the makeup of the improvised Polish Govern- 
ment, these things are being imposed on the Polish nation without its consent 
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and under untoward circumstances (dating back to 1939) of military occupa- 
tion, foreign administration, movement of populations, repression of senti- 
ment, redistribution of lands and the like. It is but inflicting a festering sore 
of discontent and revolt on the body politic of a gallant and faithful ally. 
Can such a decision make for a stable new world? Is it not contrary to the 
ideals and aims of a just peace which is to be maintained by the new world 
organization? 

It is realized of course that Russia is, with her new found power, in a 
dominating position all along her European border where she is busy estab- 
lishing a sphere of influence the like of which she abjures to the western Allies, 
and which (together with alliances and balance of power) Secretary Hull 
pronounced as out-moded after the Moscow conference. The writing on the 
wall is that she intends to have governments on her border which are 
‘friendly’’ to her regardless of her own policies. This, as a practical matter, 
can only mean that, although the democratic processes may be retained, 
care will be taken that the officials and candidates are of the ‘‘friendly”’ sort 
and that their policies integrate with those of Russia. Examples of the 
methods which may be employed to this end are apparent not only in re- 
casting the Polish Government along Russian lines but also in other border 
countries. In this connection it may be pertinent to ask under whose con- 
trol, military or otherwise, are the “free and unfettered elections’’ to be 
held? Are the political prisoners to be released and the deported Poles 
returned, and allowed to vote? Is there to be freedom of press and assembly 
for campaigning purposes? 

It is natural to inquire whether the Polish problem would have fared any 
better if it had come up for consideration by the new world organization under 
the Dumbarton Oaks plan. The plan envisages that disputes shall be ad- 
justed without resort to armed force; the Security Council is to see to that. 
Peaceful methods are to be used in the first instance. If these fail, the dis- 
pute may stand undisposed of, but the use of force by either party is to be 
prevented if possible. It seems that no settlement is to be imposed upon 
either party, except by virtue of the pressure of world opinion as represented 
in the Council and Assembly. 

Before the Security Council Russia would appear in her present posture, 
that is, bent upon bringing about a friendly government in Poland and 
acquiring the territory of eastern Poland which she seized from Poland 
150 years ago but which she has acknowledged for 25 years past as Polish 
territory. She would claim the Curzon line as the proper and lawful bound- 
ary and that the Polish Government is Fascist and hostile. A threat of war 
being imminent, the Security Council would take charge of the dispute. 
Probably its first efforts would be directed toward setting up a Polish Gov- 
ernment after a fair election held under its supervision with safeguards 
to ensure that it expressed the will of the people. It would have to decide 
what territory the election should cover. Next the Council might try to 
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bring the two Governments together in an amicable settlement by negotia- 
tion, conciliation, arbitration or judicial process. If these efforts failed,‘ the 
Council would have to consider the application of coercive measures, as 
Russia in possession of the disputed territory might be held to be an aggres- 
sor. At this point she could veto such action in Council, if the unanimity 
rule prevailed among the permanent members. If the rule did not apply 
to coercive measures short of force, the Council could proceed with measures 
of isolation—the rupture of diplomatic relations, communications, commerce 
and the like. Sanctions of this sort would undoubtedly result in hostilities 
with ill-boding consequences. 

Should the parties remain obdurate (Russia maintaining her military oc- 
cupation of eastern Poland), the Council would have to resort to the use of 
armed contingents by way of demonstration, blockade, or attack. Butat this 
point, under the unanimity rule, Russia could block such hostile measures. 
Whereupon she would stand in possession of the territory, probably at war 
with Poland and defying the powers to dislodge her. If they attempted to 
do so no doubt a world war of the first magnitude would ensue. | 

After the Dumbarton Oaks plan comes into force, could the Polish settle- 
ment handed down at the Crimea be reconsidered and ameliorated by the 
Organization? Its policy will tend to keep the existing balance and to main- 
tain the status quo, if, indeed, that is not to be the main aim and purpose of 
the new Organization as it was originally of the League of Nations.® It is 
evident that any adjustment in favor of Poland must, under the Security 
procedure, come through a voluntary concession on the part of Russia, a 
possibility which would seem to be highly unlikely. Even if the majority 
rule of voting were adopted for the Security Council, what chance of success 
would a majority coalition have in attempting to apply corrective measures 
on the complaint of Poland or to apply coercive measures against Russia in 
order to induce a more tractable attitude? It would seem to be one of the 
realities of the world community, clearly envisaged by Russia, that this 
avenue to war, though it may be made difficult or be camouflaged by other 
processes, cannot be entirely closed so long as great powers exist capable of 
assuming the immense burdens of modern warfare. And, as a corollary, it 
would seem to follow that the Dumbarton Oaks proposals as at present fore- 


‘Tn all such matters of peaceful settlement the Council would act by majority vote, ex- 
cluding the disputants but including the permanent members not disputants: Department 
of State Press Release, March 24, 1945. 

5 It may be recalled that the guaranty of the territorial integrity and political independence 
of all members of the League in Article X of the Covenant with the implication of maintain- 
ing the territorial and political stipulations of the Peace Treaties of 1919 and 1920 was the 
main cause of the failure of the Covenant in the United States Senate. Article X, however, 
later became a dead letter because of the failure of the powers to carry out their obligations, 
particularly in the cases of Manchuria, Ethiopia and Finland, although the United States 
initiated and maintained her doctrine of non-recognition in the first case, and gave assurances 
of codperation in the second case. 
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cast, would leave the great powers vis-d-vis the small powers about where they 
have always been—the former in a dominating position to enforce their will to 
a large extent on the latter. This domination may not be carried out so 
arbitrarily and ruthlessly as heretofore, but it is there in the background just 
as certainly as ever, and may show in the ultimate outcome of major interna- 
tional disputes. It will be especially evident in curbing any aggressive tend- 
encies of the small nations. In short, the Dumbarton Oaks security plan 
may become in the end only another plan for the security of the status quo 
of the nations. Mr. Churchill in his speech of February 27 indicated as 
much: 

Finally under a world organization of nations great and small, victors or 

vanquished will be secure against aggression by indisputable law and 


overwhelming international force. 
* * 


We may found a large world organization which, armed with ample 
power, will guard the rights of all states, great and small, from aggression 
or from the gathering of the means of aggression. 

L. H. 


POLAND AND THE CRIMEA CONFERENCE 


Probably no part of the statement issued by the participants in the 
Crimea Conference on February 11, 1945, has aroused more comment than 
that part which concerns the boundaries and government of Poland. To 
secure a proper perspective of this question it is necessary to go back to 
Point 13 of President Wilson’s Fourteen Points of January 8, 1918, provid- 
ing for ‘‘An independent Poland with access to the sea.’”’?! This was ful- 
filled eventually by approving for Poland of an area of nearly 150,000 square 
miles, of which 671% per cent came from Russia, 201 per cent from Austria, 
nearly 12 per cent from Germany, and .114 per cent from Hungary.? The 
western boundaries of Poland were practically determined by the Treaty of 
Versailles. Article 87 of the same Treaty provided that— 

The boundaries of Poland not laid down in the present Treaty will! be 


subsequently determined by the Principal Allied and Associated 
Powers.‘ 


This article was repeated in the preamble to the Treaty of the Principal 
Allied Powers with Poland of June 28, 1919.5 The determination of the 


1 U.S. Foreign Relations, 1918, Supp., Vol. I, Washington, 1933, p. 16. 

? Sophia Saucerman, /nternational Transfers of Territory in Europe, U. 8. Dept. of State 
Pub. No. 1003, Washington, 1937, p. 176. 

3 Articles 27 (7), 28, 87, 88, 91-93 and 98. See Lawrence Martin’s introduction to Car- 
negie Endowment for International Peace, The Treaties of Parts, 1919-1923, New York, 
1924, Vol. I, pp. lii and xi, note 1. 

‘ Carnegie Endowment for International Peace, work cited, p. 62; this JourNAL, Supple- 
ment, Vol. 13 (1919), pp. 194-195. 

5 C. F. Redmond (ed.), Treaties, etc., Vol. III, Washington, 1923, p. 3715; this JouRNAL, 
Supplement, Vol. 13 (1919), p. 423. 
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eastern boundaries under this provision was complicated by the military 
activities of Marshal Pilsudski and other Polish generals against the 
Bolsheviks. 

Two main controversies were involved, one with Lithuania over Vilna 
and one with Russia chiefly over Eastern Galicia. The Poles had invaded 
fastern Galicia and occupied Lemberg (Lw6w) on November 5, 1918, less 
than a year from the time of the Bolshevik seizure of power, and during 1919 
completed their conquest. Ata meeting of the Council of Foreign Ministers 
at Paris, on April 26, 1919, Jules Cambon, President of the Commission on 
Polish Affairs, presented a Note from that Commission, which read in part 
as follows: 


In regard to Galicia ... , if primarily ethnographical considera- 
tions were followed it is certain that in spite of the large Polish minority 
in Eastern Galicia the frontier of Poland would run west of Lemberg, 
ne area containing a Ruthenian majority were to be assigned to 
Poland. 

This question thus introduces problems of general policy involving 
consequences of the utmost gravity. Several solutions may be con- 
sidered, namely; the creation of an independent state, the establish- 
ment of an autonomous state under the control of the League of 
Nations, the partition of Eastern Galicia between Poland and the 
Ukraine. . . 


At a meeting of the Council on June 18, 1919, A. J. Balfour discussed a 
Memorandum from him, which read in part as follows: 


. . . The Ruthenians must be told that, though the Poles are tem- 
porarily in occupation of their country, they are acting under the direc- 
tions of the League of Nations, and that the Ruthenians will be given 
a full opportunity of determining by plebiscite, within limits to be 
fixed by the League of Nations, what their future status is to be.” 


Acting under the authority of Article 87 of the Treaty of Versailles, the 
Supreme Council, on December 8, 1919, issued a ‘‘ Declaration relating to 
the Provisional Frontiers of Poland,” in which the Principal Allied and 
Associated Powers— 


without reference to stipulations concerning the final fixing of the east- 
ern frontier of Poland, declare that from the present they recognize the 
right of the Polish government to proceed, under the terms already 
provided for by the Treaty of June 28, 1919 with Poland, with the 
organization of a regular administration of the territory of the former 
Russian Empire situated west of the line here defined.® 


6° U.S. Foreign Relations, The Paris Peace Conference, 1919, Vol. IV, Washington; 1943, 
p. 625. 7 Work cited, p. 838. 

® French text in British and Foreign State Papers, Vol. 112, 1919, pp. 971-972; English 
translation in Ann Su Cardwell, Poland and Russia: The Last Quarter Century, New York, 
1944, p. 10. See also Martin, work cited, p. lii. This answers Mr. Churchill’s argument 
that the Curzon Line was the definitive boundary. Cong. Rec., 79th Cong., 1st Sess., Vol. 
91, No. 39, March 1, 1945, p. A992, col. 3. It also answers Mr. Roosevelt’s argument that it 
represents a ‘‘fair boundary.” Cong. Rec., as cited, p. 1655, col. 3. 


302 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


This line, the so-called ‘‘Curzon Line,” which, be it noted, was not a defini- 
tive boundary, but a recognition of Polish claims at least that far east, ran 
roughly from the Lithuanian border near Grodno south and stopping ‘‘at 
the Bug River at a point where the old Austrian and Russian frontiers met”’ 
near Brest-Litovsk. ‘‘From there on it was to have been a line running 
between the Polish and the Bolshevik armies,”’ ® which extended in a slightly 
southwesterly direction to the Carpathian Mountains at the Czechoslovak 
border. While it assured Poland most of the territory in which Poles pre- 
dominated, it left Vilna to Lithuania. The Council also decided to grant 
Eastern Galicia autonomy for twenty-five years under a Polish protectorate, 
its subsequent status to be determined by the League.” 

Vilna, the capital of the medieval kingdom of Lithuania, passed under 
Polish influence when the two countries became united by the marriage of 
the Grand Duke Vladislav II Jagello of Lithuania with the young Queen 
Hedwig of Poland in 1386, a union which lasted until the partitions of Poland 
in the latter part of the eighteenth century, when Vilna passed under Rus- 
sian control. In 1920 Vilna was occupied by Bolshevik forces and on July 
12, 1920, the Treaty of Moscow was signed between Russia and Lithuania, 
by which Vilna and parts of Suwalki and Grodno were assigned to Lithua- 
nia.“ When the Russians were driven out Poland appealed to the League 
of Nations and the Council sent a military commission to the scene. On 
October 7, 1920, Poland and Lithuania signed an armistice at Suwalki ac- 
cepting as a provisional boundary a revised ‘‘Curzon Line”’ which still left 
Vilna to Lithuania. The day before this agreement was to come into force 
“irregular” Polish troops under an “‘independent”’ Polish general drove the 
Lithuanians out of Vilna. The Polish Government at Warsaw “‘disclaimed” 
responsibility for this action. 

On March 18, 1921, by Treaty of Riga,” Poland and the R.S.F.S.R. ex- 
tended the Polish boundaries well to the east of the Curzon Line, Poland 
keeping Galicia and part of White Ruthenia. It is interesing to note that 
at this time the Soviet Government felt that it had ‘emerged victorious 
from this struggle against the forces of counter-revolution.” ¥ 

® Cardweil, work cited, p. 12. 

10 Martin, work cited, p. lviii, who declares that the so-called ‘Republic of Western 
Ukraine”’ still maintained that Eastern Galicia was an independent country under Ruthe- 
nian administration and temporarily occupied by Poland. The Poles, however, treated it as 
a part of Poland. Eastern Galicia was also claimed by the U.S.S.R. See Tchicherin’s 
telegram to the Permanent Court of International Justice in the Eastern Carelia case, Per- 
manent Court of International Justice, Publications, Ser. B, No. 5, Leyden, 1923, p. 14; 
Manley O. Hudson (ed.), World Court Reports, Vol. I, Washington, 1934, p. 197. 

11 3 League of Nations Treaty Series, pp. 122-137. 

24 League of Nations Treaty Series, p. 141. 

13 Great Soviet Encyclopaedia, Vol. 46, 1940, p. 247, cited by Cardwell, work cited, p. 13. 
The Soviet-Polish Treaty of Non-aggression of July 25, 1932, recognizes that the Treaty of 
Riga ‘‘remains the basis of their mutual relations and obligationus.’’ This JourNAL, Vol. 27 
(1833), Supplement, p. 188. This answers Mr. Churchill’s argument that Russia was im- 
posed upon in 1923. Cong. Rec., as cited, p. A992, col. 3. 
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On January 8, 1922, a plebiscite in Vilna resulted in favor of Poland, and 
five days later the Council announced the withdrawal of the League com- 
mission from Vilna. On February 3, 1923, the Council laid down a pro- 
visional boundary giving Poland substantially the territory occupied by the 
“irregular’’ forces. 

Both the Vilna and the Eastern Galicia questions were definitively deter- 
mined by Article 1 of the decision of the Conference of Ambassadors of 
March 15, 1923, which established as the permanent boundary between 
Poland and Russia the line laid down by the Treaty of Riga and between 
Poland and Lithuania the provisional line drawn by the Council on Feb- 
ruary 3. It is interesting to note that, on April 5, 1923, Hugh Gibson, 
United States Minister to Poland, presented a note to the Polish Govern- 
ment in Warsaw, whereby the United States officially recognized the bound- 
aries thus laid down."® 
“Thus through Pilsudski’s military efforts the jurisdiction of Poland was 
extended, with the acquiescence of the League, the U.S.S.R., and the United 
States, over a strip of territory east of the original Curzon Line approxi- 
mately 60 to 160 miles wide running from the southeastern end of Latvia 
south to the Rumanian border, including the following provinces:!” 


From Russia: 


Nowgorédek 
Biatyst6k (eastern half) 
Polesia 


From Austria: 
Tarnopol 
Stanistaw6w 


This territory of approximately 72,000 square miles contained approximately 
5 million Ukrainians (Little Russians or Ruthenians), 144 million White 
Russians, 3 to 1 million Germans, a considerable number of Lithuanians and 
34 million Jews out of a population of 28 million. Included in this area 
are the cities of Vilna, Stolpce, Grodno, Pinsk, Brest-Litovsk and Lwéw. 
Thus the matter stood until the Fourth Partition of Poland in 1939 be- 
tween Germany and the U.S.S.R. A Non-aggression Pact was signed between 


4 The Washington Post, Jan. 11, 1922, p. 5; Le Temps, Jan. 13, 1922, p. 2. 

* League of Nations, Monthly Summary, March 1923, p. 60; L’Europe Nouvelle, April 7, 
1923, p. 448; Le Temps, March 22, 1923. For a bibliography of documentation of the 
Polish-Lithuanian controversy, see Malbone W. Graham, New Governments of Eastern 
Europe, New York, 1927, p. 382, note 8. 

* Current History, Vol. 18, May 1923, p. 348; Cardwell, work cited, p. 18. 

7 Saucerman, work cited, p. 176, and Plate A. 


54,135.6 
Lw6w (eastern half)............... ap. 5,000.0 
17,834.4 
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these two countries at Moscow, on August 23, 1939,!8 followed on September 
28, 1939, by a Border and Friendship Treaty.!® The Non-aggression Pact 
was terminated by Germany’s declaration of war on the U.S.S.R. on June 22, 
1941.2 Poland immediately indicated her willingness to resume friendly 
relations with the U.S.S.R. Accordingly, on July 30, 1941, an agreement 
was signed at London between Poland and the U.S.S.R., under Article 1 of 
which— 

The Government of the Union of Soviet Socialist Republics recog- 
nises the Soviet-German treaties of 1939 as to territorial changes in 
Poland as having lost their validity. The Polish Government declares 
that Poland is not bound by any Agreement with any third Power 
which is directed against the U.S.S.R.”! 


Since that time the representatives of the Soviet Government and the repre- 
sentatives of the Polish Government in London have signed a number of 
multilateral agreements, which, together with the very treaty of 1941 itself, 
show that the Soviet Government recognized the representative character 
of the Polish Government in London. For instance, among the original 
signatories of the United Nations Declaration of January 1, 1942, which 
embodied the principles of the Atlantic Charter, were Maxim Litvinoff, 
Soviet Ambassador in Washington, and Jan Ciechanowski, Polish Am- 
bassador in Washington. Among the forty-four nations whose represen- 
tatives assembled in the East Room of the White House in Washington on 
November 9, 1943, to sign the agreement for the United Nations Relief and 
Rehabilitation Administration were Poland and the U.S.S.R.® 

This is a brief summary of the background of that part of the statement 
made by Prime Minister Churchill, President Roosevelt, and Marshal Stalin 
at the conclusion of the Crimea Conference at Yalta, on February 11, 1945, 
concerning Poland. The text of that statement, so far as it concerns Po- 
land,™ reads as follows: 


18 Text in this JouRNAL, Vol. 35 (1941), Supplement, pp. 36-37. 

19 Text of treaty, declaration and accompanying documents in The New York Times, Sept. 
29, 1939, pp. 1 and 4; The Times, London, Sept. 30, 1939, p. 5. 

20 Text of Hitler's proclamation, Von Ribbentrop’s statement and Molotoff’s statement, in 
The New York Times, June 23, 1941, pp. 4, 6 and 10. 

21 Text in Cardwell, work cited, p. 115. 

22 Department of State Bulletin, Vol. VI, No. 132, Jan. 3, 1942, pp. 3-4; War Documents, 
U. S. Dept. of State Pub. No. 2162, Washington, 1944, p. 2; this Journat, Vol. 35 (1941), 
Supplement, pp. 191-192. 

23 Department of State Bulletin, Vol. IX, No. 229, Nov. 13, 1943, p. 317; War Documents, p. 
25; this JouRNAL, Vol. 38 (1944), Supplement, p. 39. 

* Department of State Bulletin, Vol. XII, No. 295, Feb. 18, 1945, pp. 215-216; Crimean 
Conference, Sen. Doc. No. 8, 79th Cong., Ist Sess., Washington, 1945, p. 5. The text given 
here is that printed in the Bulletin, with the extension of the abbreviations of the names of 
countries; the text in the Senate Document varies in many respects, chiefly in punctuation 
and capitalization. 
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A new situation has been created in Poland as a result of her com- 
plete liberation by the Red Army. This calls for the establishment of 
a Polish provisional government which can be more broadly based 
than was possible before the recent liberation of Western Poland. The 
provisional government which is now functioning in Poland should 
therefore be reorganized on a broader democratic basis with the inclu- 
sion of democratic leaders from Poland itself and from Poles abroad. 
This new government should then be called the Polish Provisional 
Government of National Unity. 

M. Molotov [Soviet People’s Commissar for Foreign Affairs], Mr. 
Harriman [United States Ambassador in Moscow], and Sir A. Clark 
Kerr [British Ambassador in Moscow] are authorized as a commission 
to consult in the first instance in Moscow with members of the present 
provisional government and with other Polish democratic leaders from 
within Poland and from abroad, with a view to the reorganization of 
the present government along the above lines. This Polish Provisional 
Government of National Unity shall be pledged to the holding of free 
and unfettered elections as soon as possible on the basis of universal 
suffrage and secret ballot. In these elections all democratic and anti- 
Nazi parties shall have the right to take part and to put forward candi- 
dates. 

When a Polish Provisional Government of National Unity has been 
properly formed in conformity with the above, the government of the 
Union of Soviet Socialist Republics, which now maintains diplomatic 
relations with the present provisional government of Poland, and the 
Government of the United Kingdom and the Government of the 
United States of America will establish diplomatic relations with the 
new Polish Provisional Government of National Unity, and will ex- 
change ambassadors by whose reports the respective governments will 
be kept informed about the situation in Poland. 

The three heads of government consider that the Eastern frontier 
of Poland should follow the Curzon line with digressions from it in some 
regions of 5 to 8 kilometers in favour of Poland. They recognize that 
Poland must receive substantial accessions of territory in the North and 
West. They feel that the opinion of the new Polish Provisional Govern- 
ment of National Unity should be sought in due course on the extent 
of these accessions and that the final delimitation of the western frontier 
should thereafter await the peace conference. 


This statement immediately suggests a number of questions. Why should 
the ‘‘complete liberation” of Poland ‘‘call for the establishment of a Polish 
provisional government,”’ when the Soviet Government as late as August of 
1943 was on amicable terms with the Polish Government in London? What 
has the Polish Government in London done to warrant the recognition of a 
rival Provisional Government in its place by the Soviet Government? If 
there was need of the government being ‘‘more broadly based than was 
possible before the recent liberation,’’ why could not the Polish Government 
in London “‘be reorganized on a broader democratic basis with the inclusion 
of democratic leaders from Poland itself” rather than a Provisional Gov- 
ernment set up in Poland by the Soviet Government? 
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Why should the proposed ‘‘commission”’ of three ‘‘consult in the first 
instance in Moscow”? Why should it not do its consultations in London 
or in Poland? Will the “‘free and unfettered elections . . . on the basis of 
universal suffrage and secret ballot’’ be like the ‘‘free’’ plebiscites held in 
Estonia, Latvia and Lithuania? Latvia, for example, signed a 10-year 
Pact of Mutual Assistance with the Soviet Government on October 5, 1939,” 
yet parliamentary elections shortly afterwards resulted in 97.6 per cent 
Communist vote, although the population was 55 per cent Protestant and 
241% per cent Catholic. It is not strange that the new parliament asked 
to be incorporated in the U.S.S.R. or that the latter acceded to the request 
on August 5, 1940.27 

Why does the Yalta statement qualify the phrase, ‘“‘the Government of 
the Union of Soviet Socialist Republics,’ with the phrase, ‘‘which now 
maintains diplomatic relations with the present provisional government of 
Poland,” and not qualify the phrase, “the Government of the United King- 
dom and the Government of the United States of America,” likewise with a 
phrase, ‘‘ which now maintain diplomatic relations with the Polish Govern- 
ment in London’’? 

Why should ‘‘the three heads of government consider that the Eastern 
frontier of Poland should follow the Curzon line,’ when the existing frontier 
had been accepted by the U.S.S.R. by the Treaty of Riga of 1921, confirmed 
by the Treaty of Non-aggression of 1932, had been accepted by the United 
Kingdom by the decision of the Conference of Ambassadors of 1923 and had 
been accepted by the United States by Minister Gibson’s note of 1923? 
Was it moral qualms that induced the addition of the sop, ‘‘ with digressions 
from it in some regions of 5 to 8 kilometers in favor of Poland’’??* If the 
boundary of 1923 had been acceptable to the three Governments for over a 
score of years, why revert to a discredited “boundary”? If the Curzon 


% Text in The New York Times, Oct. 6, 1939, p. 9; The Times, London, Oct. 6, 1939, p. 7; 
Department of State Bulletin, Vol. I, No. 20, Nov. 11, 1939, pp. 542-543. 

26 World Almanac and Book of Facts for 1944, p. 744. 

27 Lithuania likewise signed a 15-year Pact of Mutual Assistance with the U.S.S.R. on 
Oct. 10, 1938. Text in The New York Times, Oct. 11, 1939, p. 6; The Times, London, Oct. 
12, 1939, p.7. Yet parliamentary elections shortly afterwards resulted in 99.1 per cent vote 
for the Working People’s Bloc, although the population is 8014 per cent Catholic, 914 per 
cent Protestant and Calvinist, 714 per cent Jews and 24 per cent Greek Orthodox. The 
new parliament asked to be incorporated in the U.S.S.R., which acceded to the request on 
August 3, 1940. 

Estonia signed a 10-year Pact of Mutual Assistance with the U.S.S.R. on Sept. 28, 1939. 
Text in The New York Times, Sept. 29, 1939, p. 8; The Times, London, Sept. 30, 1939, p. 5; 
Department of State Bulletin, Vol. I, No. 20, Nov. 11, 1939, pp. 543-544. Yet parliamentary 
elections shortly afterwards resulted in 92.9 Communist vote, although the population is 
7814 per cent Lutheran and 19 per cent Greek Orthodox. The new parliament asked to be 
incorporated in the U.S.S.R., which acceded to the request on August 6, 1940. 

28 Mr. Churchill makes much of the fact that at Yalta “It was made clear that all such 
minor alterations would be at the expense of Russia,” and not, as Stalin had suggested in 
Moscow as far back as October 19438, “‘in either direction.” Cong. Rec., as cited, p. A991, 
col. 1. 
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Line was considered just, why make concessions “in favour of Poland’’? 
Is it an admission of guilt to recognize that by way of compensation ‘‘ Poland 
must receive substantial accessions of territory in the North and West’’? *® 
Can one wrong done to an ally be righted by another wrong done to.an 
enemy? Why be so definite in delimiting the eastern frontier and yet 
“feel . . . that the final delimitation of the western frontier of Poland 
should . . . await the peace conference’’? 

Many of these questions must have been in the mind of Prime Minister 
Churchill, when he reported on the Crimea Conference to the British House 
of Commons on February 27, 1945, for he devoted no less than 54 paragraphs 
(approximately 4,000 words) to “‘the question of Poland.” *° Many of these 
questions must also have been in the mind of President Roosevelt in his ad- 
dress before a joint session of the Senate and House of Representatives on 
the Crimea Conference on March 1, 1945,*4 for, although he devotes only 
9 paragraphs (approximately 700 words) specifically to the Polish question, 
he made no less than twelve extemporaneous interpolations into his pre- 
pared address. 

The President frankly admits that the decisions on boundaries were a 
compromise and he explains by way of interpolation: 


I did not agree with all of it by any means. But we did not go as 
far as Britain wanted in certain areas; we did not go as far as Russia 
wanted in certain areas; and we did not go as far as I wanted in certain 
areas. It was a compromise. 


Nothing is said about not going as far as Poland wanted, although the sec- 
ond point of the Atlantic Charter embodied in the United Nations Declara- 
tion to which the three great Powers and Poland were original signatories 
stipulates that “‘they desire to see no territorial changes that do not accord 
with the freely expressed wishes of the peoples concerned,’’ and the first 
point stipulates that they ‘‘seek no aggrandizement, territorial or other,” 
and the third point stipulates in part that ‘‘they respect the right of all 
peoples to choose the form of government under which they will live.’’ * 


*® Mr. Churchill filled this in by specifying ‘‘the great city of Danzig and the greater part 
of East Prussia west of Koenigsberg and south, and a big wide sea front on the Baltic.” 
Work cited, p. A998, col. 2. Mr. Roosevelt filled it in by saying extemporaneously: “East 
Prussia—most of it—will go to Poland. A corner of it will go to Russia; also—what shall I 
call it—the anomaly of the Free State of Danzig—I think Danzig would be a lot better if it 
were Polish.”” Work, cited, p. 1655, col. 2. 

*° Complete text of his address printed by Rep. John E. Rankin, in Cong. Rec., 79th Cong., 
Ist Sess., March 1, 1945, pp. A990-A996. 

** Complete text in Cong. Rec., 79th Cong., 1st Sess., March 1, 1945, pp. 1652-1656; with- 
out interpolations, Department of State Bulletin, Vol. XII, No. 297, March 4, 1945, pp. 321- 
326 and 361. 

* Atlantic Charter: War Documents, U. S. Dept. of State Pub. No. 2162, Washington, 
1944, p. 1; Department of State Bulletin, Vol. V, No. 112 (Aug. 16, 1941), pp. 125-126; this 
Journat, Vol. 35 (1941), Supplement, pp. 191-192. 

United Nations Declaration: War Documents, pp. 2-3; Department of State Bulletin, Vol. 
VI, No. 132 (Jan. 3, 1942), pp. 3-4; this Journax, 36 (1942), Supplement, pp. 191-192. 


1 4 
’ 4 
e 
4 
4 


308 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


As Clarence K. Streit significantly remarks— 


The parallel that 1945 is drawing with 1939 is much too sharp to fail 
to serve aggressors again and again. In 1939 Hitler sought to take 
Polish territory in the west and gave Russia Polish territory in the east 
in compensation, to buy its neutrality. We Americans held up our 
hands in horror then, and the British thought the Nazi act so heinous 
that they went to war against Germany. In 1945 Stalin seeks the same 
territory in the east, and offers to compensate Poland with German 
territory. And the President of the United States and the Prime Min- 
= of Britain approve this, and gain considerable support for it at 

ome.** 


It is difficult to see how the Yalta decision on Poland squares with the 
Dumbarton Oaks Proposals for the Establishment of a General Interna- 
tional Organization with membership limited to ‘peace-loving states” 
(Chapter III, par. 1),*4 with a declaration of war against Germany before 
February 28, 1945 as the test of being “‘peace-loving.”’ Poland was the 
first nation to offer resistance to Germany.* As late as November 1943 she 
signed multilateral United Nations agreements, such as UNRRA. She 
was Officially given the Dumbarton Oaks Proposals with a request for com- 
ments, which she presented to the Department of State on February 10, 
1945, the day before the announcement of the Yalta decision.**® And yet 
she alone of the United Nations has not been invited to participate in the 
San Francisco meeting on April 25.37 Perhaps the most hopeful sign is 
contained in the statement of Secretary Stettinius on United States policy 
toward Poland on December 18, 1944, in which he declared that— 

It has been the consistently held policy of the United States Govern- 
ment that questions relating to boundaries should be left in abeyance 
until the termination of hostilities. 


And while he admits that— 


. . . In the case of the future frontiers of Poland, if a mutual agree- 
ment is reached by the United Nations directly concerned [and which 
United Nation is more directly concerned than Poland?], this Govern- 
ment would have no objection to such an agreement which could make 
an essential contribution to the prosecution of the war against the 
common enemy. ... The United States Government continues to 
adhere to its traditional policy of declining to give guarantees for any 


specific frontiers. . . 
HERBERT WRIGHT 


% Letter to the Editor, The Evening Star, Washington, Feb. 29, 1945. 

* Dumbarton Oaks Documents on International Organization, U. 8. Dept. of State Pub. 
No. 2192. 

% Department of State Bulletin, Vol. IX, No. 230 (Nov. 20, 1943), p. 368. 

6 James B. Reston, “Poles in London Ask Oaks Revision,” The New York Times, Feb. 11, 
1945, p. 23. 

87 Department of State Bulletin, Vol. XII, No. 298 (March 11, 1945), p. 395. Washington 
Times-Herald, March 5, 1945, p. 2. 

38 Department of State Bulletin, Vol. XI, No. 287, Dec. 24, 1944, p. 836. 
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VIENNA AS HEADQUARTERS OF THE NEW LEAGUE 


The Dumbarton Oaks Proposals contain a single reference to the possible 
seat of the new international organization, by requiring ' that ‘‘each state 
member of the Security Council should be permanently represented at the 
headquarters of the Organization.”” The choice of the seat of the Organiza- 
tion has not been made yet and this problem certainly belongs to the ‘‘several 
other questions still under consideration,”’ mentioned in the final note of the 
Proposals. 

While other problems are certainly more fundamental the question of the 
seat of the new organization is an important one; important materially as 
the location of the Secretariat General, the archives, and many other per- 
manent institutions, important as the seat of the Security Council, as the 
probable meeting place of many organs and conferences, without excluding 
the possibility of meetings at other places. Even the Inter-American Sys- 
tem, of which the principal and also many special conferences meet at differ- 
ent capitals, has its headquarters at Washington, seat of the Pan-American 
Union and its Governing Board, of other Pan-American agencies, and the 
meeting place of many special Inter-American conferences. The question 
of the seat is also important psychologically as a symbol of the tendencies of 
the new organization and because of the influence of the city in which it sits 
on the spirit of the delegates. It was largely for these reasons that not Brus- 
sels, capital of a belligerent country, but Geneva in neutral Switzerland was 
chosen as the seat of the League of Nations. 

Unfortunately it is very unlikely that Geneva will be the seat of the new 
Organization. Such arguments as that Geneva is too narrow, too provincial, 
too rigidly Calvinistic and boresome, seem unjust to this writer, who loves 
the beautiful city on Lac Leman, with its distant view of Mont Blanc. 
Equally the arguments that Geneva stands identified with the failure of the 
League of Nations are not convincing. The real reasons against the choice 
of Geneva are political ones: on the one hand strong Russian dislike, on the 
other hand, perhaps, the unwillingness of Switzerland herself, fearing the 
danger to her permanent neutrality.” 

Under these circumstances it is submitted that Vienna would be an ex- 
cellent choice. This idea is by no means new. The idea of transferring the 
seat of the League from Geneva to Vienna was propagated already before 
1930. The idea of making Vienna the headquarters of the new international 
organization has recently been strongly defended by various writers. But 


1 Chap. VI, Sec. D, par. 1. 

? Botschaft des Schweizerischen Bundesrates betreffen den Beitritt zum Vélkerbund, October 
4, 1919 (Schweizerisches Bundesblatt, 1919, Vol. IV, pp. 609-610). 

* Vienna as the Capital for Peace, by Dorothy Thompson, November 22, 1944; Miss 
Thompson goes so far as to propose that the whole Republic of Austria be made a World 
District of Columbia. See also Editorial ‘‘A Capital for a New League,” New York Times, 
December 15, 1944, p. 118. 
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it is of particular importance that the Soviet Union is reported * as favoring 
Vienna. 

There is no doubt that the principal United Nations are well-disposed 
toward Austria. In his Proclamation of May 27, 1941, the President of the 
United States, saying “‘that we do not forget the silenced peoples, those 
peoples spiritually unconquered,’’ mentioned the Austrians first. Equally 
Prime Minister Winston Churchill in his Mansion House speech of Novem- 
ber, 1940, named Austria first of ‘‘all the countries with whom or for whom we 
drew the sword.” The United States has never recognized the forcible 
annexation of Austria. In Moscow on November 1, 1943, the United 
States, Great Britain, and the Soviet Union joined to proclaim “that they 
wish to see reéstablished a free and independent Austria.”’ 

The reasons for Russian advocacy of Vienna, as reported, are all political 
and economic: Vienna’s situation at the heart of the trouble center of the 
world, an excellent spot from which to watch the development of post-war 
Germany and near enough to Berlin so that the Germans can watch the other 
nations working on the problem of maintaining peace; that Vienna has the 
necessary buildings and transportation facilities; that Austria must have 
much more political and economic support from the Allies than she got after 
the first World War; that the mere fact of making Vienna the headquarters 
of the new League would provide Austria with a lucrative tourist trade and 
give her a sense of security. 

All these arguments are sound and reveal already the double aspect of the 
question: what Vienna could mean to the League and what this decision 
could mean to Austria. The geographical position of Vienna in the heart of 
Europe, on the cross-roads from west to east and from north to south, not 
too far from western and southern Europe, yet near to the east and to the 
Balkans, is certainly ideal. Vienna has also the necessary transportation 
facilities. Vienna, as Winston Churchill once said, “‘the ancient capital of a 
once mighty empire, is the ganglion nerve center of the trade and communi- 
cations of all countries of the Danube Basin and others beside.”’? Magnifi- 
cent palaces,—the Hofburg, the Castle of Schénbrunn, the Belvedere 
Palace,—could provide a splendid frame for the new organization. 

It is equally true that the choice of Vienna would go far toward solving the 
‘“‘ Austrian problem.” For the inter-war Republic of Austria, a little Alpine 
country of seven million inhabitants, with an enormous capital, meant for a 
great empire, needing to import the greater part of her food and nearly all 
her raw materials, cut off from export possibilities through high tariff barriers, 
was never able to live by herself economically; all her governments from the 
end of 1918 onward, of whatever political complexion, had as their primary 

4 New York Times, Dec. 14, 1944, pp. 1, 5. 

5 Herbert Wright, “ Attitude of the United States toward Austria,’’ United States Congres- 


sional Documents, House Document 477, 78th Cong., 2nd Sess., and “The Legality of the 
Annexation of Austria by Germany,” this Journat, Vol. 38 (1944), pp. 621-635. 
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problem how to secure for their people the bare necessities of life. The re- 
mark of Viscount Cecil in the House of Lords on February 2, 1943, is also 
true: ‘‘ All of us must feel that the Austrian people have been treated extra- 
ordinarily badly during the last twenty years.” 

But all of these arguments, true as they are, must be supplemented by spir- 
itual considerations. While no one overlooks the many errors, mistakes, and 
failures of the great and the small Austria or the weaknesses and shortcomings 
of the Austrian character, it has been recognized at all times that Austria is 
essential for Europe. ‘That was, as far as the old Austria goes, the opinion of 
Napoleon and Talleyrand. Benjamin Disraeli said in the House of Com- 
mons on July 25, 1856, that ‘“‘the maintenance of the Austrian Empire is 
necessary to the independence, to the civilization, and even to the liberties 
of Europe.” Bismarck was firmly convinced of the necessity of Austria. 
FrantiSek Palacky coined the phrase, that if Austria did not exist, it would 
have to be invented, a phrase much later repeated by the Frenchman Charles 
Benoist, and a phrase still quoted in 1927 by Thomas G. Masaryk. While 
Austrian armies had valiantly fought on many battlefields, the pre-war 
Austria was the one non-expansionist Great Power. Lord Salisbury spoke 
of ‘our ancient friend Austria’’ and said on October 18, 1879: “I believe the 
best hopes of stability and peace of Europe rest on the strength and inde- 
pendence of Austria.”” Even of the small Republic of Austria many were 
convinced that she was the ‘‘keystone of the European arch”’ (Sir Austen 
Chamberlain, Seton-Watson), that “her fate will determine the fate of 
Europe” (Jules Basdevant). 

The great Austria was a Europe within a Europe. The geographical 
position of Vienna, where Marcus Aurelius died in 180 A.D., through which 
the Crusaders marched, which defended western civilization against the 
Avars, and again against Islam in 1529 and 1683, joined by the gallant Polish 
King Jan Sobieski, the capital of the Holy Roman Empire, ‘‘around which,”’ 
as Churchill said, ‘‘the old gold luster of a thousand years’ preéminence still 
lingers,’ determined also its history. Her mission was to defend western 
Europe and to bring western European culture to the east of Europe. It 
retained something of the spirit of universal mankind, inherited from the 
Roman and Holy Roman Empires and from the Catholic Church. It came 
into being prior to the rise of modern nationalism. Austria, it has been 
rightly said, is more than a country; it is preéminently an idea. And as an 
idea it will live. 

Empires come and go; that is the inevitable march of history. And the 
Austrians recognized it when the hour of their Empire had come. Heinrich 
Lammasch, the great international lawyer, the President of the Tribunal in 
the North Atlantic Fisheries Case between Great Britain and the United 
States, consented to become the Emperor’s Prime Minister, in order to pre- 
side over the liquidation of the Austro-Hungarian Empire, with the only 
object, successfully achieved, of making this liquidation a peaceful one. 
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And post-war Austria, miserably as she was living, was free from wars, free 
from civil disturbances. If there is any peace-loving nation in Europe, it is 
Austria. Almost immediately after the dismemberment of greater Austria 
the small Austria was in very friendly relations with all the succession-states 
and all others. She was the first ex-enemy to be admitted into the League of 
Nations. In her participation in the League’s work, in her prompt and well- 
considerered replies to the League, in her ratification of League instruments, 
she held a very high rank among all the members. Together with Czecho- 
slovakia she occupied a leading place in the fulfillment of her international 
minorities obligations. 

There was little revisionism in post-war Austria, although she felt keenly 
the tragedy of her fate. There was not the slightest attempt or even a dream 
of rebuilding the Empire. Out of amore than two-thousand-year-old history 
she felt that what Ottokar Czernin, her Foreign Minister during the first 
World War, wrote in his Memoirs was true: ‘‘ Austria-Hungary’s clock had 
definitively come to an end.”’ Apart from being able to live, her most im- 
portant task was to preserve the standard of her culture. ‘‘We remember 
the charm, beauty, and historic splendor of Vienna,’ said Winston Churchill 
on February 18, 1942, ‘‘the grace of life, the dignity of the individual. All 
the links of past generations are associated in our minds with Austria and 
Vienna.” 

It is as a center of culture that Vienna has its greatest importance. 
Edouard Herriot wrote in 1929: Dans l’ordre artistique, L’ Autriche, par son 
passé, par les qualités st précieuses de sa population et de son élite, par sa culture, 
occupe une place de premier rang. Luigi Pirandello wrote in 1934 that ‘‘ Aus- 
tria is indisputably more than ever the cultural center of Europe.’’ And in 
the annexation year, 1938, Paul Painlevé wrote: L’Autriche est un foyer de 
Vesprit qui ne doit s’éteindre. 

The Austrian, German by language, is a very particular German. The 
type of the Austrian personality is a type of its own, extremely different from 
the German type. This has been clearly seen and expressed by Austrians ° 
and by non-Austrians, including Germans. Werner Sombart speaks of the 
“‘peculiar character of the Austrian culture.” Count Hermann Keyserling 
says that “the Austrian spirit is the antithesis of the Prussian; its mode of 
life lies in laissez-faire, not in action; in softness, and not in hardness.” 
There is a distinct Austrian type, writes the French international lawyer 
Jules Basdevant; ? while he speaks German, the Austrian has a clear-cut in- 
dividuality of his own. 


6 In his beautiful ‘Speech on Austria” the Austrian poet Anton Wildgans put forward in 
poetic formulation and with deep feeling the two outstanding merits of Austria and Vienna: 
a great tradition of culture and the coming into being of a new human type: the Austrian 
man, German by language, but European by history, tradition, culture and temper. (Anton 
Wildgans, Rede tiber Osterreich, Vienna, 1930.) 

7 La condition internationale de l’ Autriche, Paris, 1935, p. 10. 
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This particular and unique Austrian and Viennese type is an outcome of 
environment and history. The German-speaking Austrian of the old and the 
new Austria is the only non-nationalistic national in Europe. He loves his 
country, the green Styria, the beautiful Salzburg, the glorious Tyrol. It is 
the beauty of nature, in the midst of which Vienna is situated, on the Danube, 
at the foot-hills of the Alps, ending in the lovely Vienna Woods, which has 
shaped both the Viennese character and the art of its artists.* It is geo- 
graphical position and history which have prevented the Austrian from be- 
coming nationalistic: the mixture of races—as a result of which nothing could 
be more un-Austrian, more anti-Austrian, than racial ideology—and the 
coming together of many cultural influences from western, southern, and 
eastern Europe—Spanish, French, Dutch, Italian, Slav, Magyar. The Aus- 
trian culture thus became a blending, on German background, of Europe’s 
culture, making the Austrian and the Viennese an anti-nationalist, anti- 
fanatic, tolerant, and humane type, whose motto is ‘‘to live and to let live.” 
Vienna always has been and is a cosmopolitan city; of all great European cit- 
ies Paris is Vienna’s true sister, notwithstanding the difference of language. 
But Vienna is more than a cosmopolitan city—for cosmopolitanism can re- 
main restricted to external things; it is Catholic, not only in religion, but in 
the textual sense of this Greek word: universalistic. The Viennese is made 
out of the wood of Aristide Briand’s “‘bon Européen.” The Viennese is 
free from hatred. 

Vienna has always stood for the things of the spirit: the achievements of 
Vienna University, with the world famous School of Medicine, the Vienna 
School of Economics, the Vienna School of Jurisprudence; its wonderful ar- 
chitecture, its great literature, its leading theatres and music. And every- 
where we note the blending of German culture with many European cultural 
influences. Walther von der Vogelweide, the greatest German Minnesinger 
of the Middle Ages, was an Austrian, from Bozen, in the German South 
Tyrol. It was in Vienna that, at the end of the 18th century, the first and 
greatest German national theater was created, the Burgtheater. In Vienna 
wrote Grillparzer, Hebbel, Raimund, Nestroy, Anastasius Griim, Nikolaus 
Lenau; Austrians were Hamerling, Rosegger, Anzengruber, Saar; and in 
recent times, to quote only a few names, it was in Vienna that Bahr, Schnitz- 
ler, Hofmannsthal, Wildgans, Schénherr, Stefan Zweig, Franz Werfel wrote. 

On the other hand, Italian artists created the beautiful Austrian Baroque, 
as seen in Salzburg and many Vienna palaces. From the far-flung Hapsburg 
domains came the wonderful Dutch paintings, the great works of Velazquez 
into the Vienna museums, as well as the magnificent Gobelins. Long before 
the ‘‘ Vienna period” in the history of music, Vienna was the great center of 
Italian opera; famous Italian operas were first performed in Vienna, Italian 

§ Hast Du vom Kahlenberg dir rings das Land besehn, 


So wirst du, was ich bin und was ich schrieb, verstehn. 
FRANZ GRILLPARZER. 


314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


composers and Italian libretti writers (Metastasio, Calzabigi, Lorenzo da 
Ponte) lived at the Court of Vienna. And then it was in Vienna that much 
of the world’s whole possession in great music was created: Haydn, Mozart, 
Gluck, Schubert, Beethoven, and later Brahms, Bruckner, Hugo Wolf, 
Goldmark, Kienzl, Gustav Mahler, Arnold Schénberg and many others. 
Richard Strauss, who built his house in Vienna, wrote the musical glorifica- 
tion of Vienna in his ‘‘ Rosenkavalier,”’ the famous waltz of which has, accord- 
ing to his instructions in the orchestra score, to be played with the “‘ Vienna 
élan of the violins.’”’ The full character of Vienna lies in the waltzes of 
Johann Strauss and in Vienna’s popular music from Johann Strauss to Franz 
Lehar we feel also something of the great musical qualities of the Czechs, 
the fine fire of the Magyars. 

In the years of her greatest material distress, immediately following the 
first World War, Austria found it possible to uphold the standard of her 
University, museums, theatres, art, literature, music. While Vienna had 
developed to an advanced point the art of living, the Viennese were obediently 
bowing in these years to the necessity of a meager diet and to many other 
privations and sufferings in the material field. But when the government 
tentatively announced that the Vienna Opera would perhaps be able to play 
only ten instead of eleven months the Viennese clearly indicated that this 
would not be tolerated. The City of the Vienna Congress, the easy-going 
city of luxury and good living, displayed its heroism in carrying the heaviest 
material burdens. But music, great music, could not be omitted: Musicam 
facere necesse; vivere non necesse. 

Vienna as headquarters of the new international organization would mean 
economic advantages to Austria, greater political security, yes; but it would 
mean more: it would mean a new sense of life for Austria, a new mission. 
Vienna could give to the new organization geographical position, adequate 
buildings and communication facilities, yes; but it could give more: it could 
give its friendliness, its spirit of politeness and of hospitality to all states and 
nations, outcome of centuries of tradition. It could offer the qualities which 
we expect from the new organization: love, not hatred; tolerance and hu- 
manism, not fanaticism; universalism, not nationalism; culture, tradition, 
beauty, the triumph of the spirit over matter. For while constitutions, 
economic plans, and so on are all very necessary and indispensable, it must 
be clearly recognized that the better world for which a tormented mankind is 
anxiously hoping must be primarily born out of a renovation of the spirit. 


Joser L. Kunz 


SOME LEGAL QUESTIONS CONCERNING WAR RELOCATION 


The United States Supreme Court had occasion on December 18, 1944, 
in two different cases to pass upon Constitutional rights in a situation which 
was in some respects international in character. The questions at issue grew 
out of action taken for the purpose of moving, from their places of residence 
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on the Pacific Coast, more than a hundred thousand persons of Japanese 
ancestry. About one-third of the number were civilian enemy aliens. 
Camps provided wartime homes wherein those of doubtful loyalty to the 
United States might be supervised, and from which others might eventually 
be reabsorbed, according to the plan of the War Relocation Authority, into 
normal American life. Certain aspects of the general experiment have al- 
ready been discussed by this writer.1_ The two recent decisions have to do 
more with Constitutional than with international law, the petitioner being in 
each case an American citizen. There was, however, a reference to interna- 
tional law by a member of the Court and the judges evinced a concern for 
the liberty of the individual which is consistent with the function of law in 
the broadest sense and with the basic objectives of the United States in the 
present international struggle. 

The case of Toyosaburo Korematsu v. United States * involved an American 
citizen who had been convicted of violating a military commander’s order by 
remaining in a military area which persons of Japanese ancestry had been 
ordered to leave.? The conviction having been upheld by the Circuit Court 
of Appeals for the Ninth Circuit, the Supreme Court on certiorari also 
affirmed the judgment. Speaking through Mr. Justice Black, the majority 
of the judges found that the exclusion order in question was valid under the 
Act of Congress of March 21, 1942.4 That legislation provided penalties for 
the violation of orders relating to military areas or zones. The Act and the 
orders issued pursuant to it were, in the language of the opinion, ‘‘aimed at 
the twin dangers of espionage and sabotage.”’ The Act of Congress was 
found to be Constitutional, as it had been in the earlier case of Kiyoshi 
Hirabayashi v. United States,’ which involved a curfew order. The opinion 
contains statements to the effect that there was an unascertained number of 
disloyal persons in the Japanese-American group, that approximately five 
thousand American citizens of Japanese ancestry had refused to swear un- 
qualified allegiance to the United States and renounce allegiance to the 
Japanese Emperor, and that several thousand evacuees had requested repa- 
triation to Japan (although it is not stated how many of these were American 
citizens). The Court restricted its holding to the specific order which the 
petitioner had violated, and declined to pass upon the whole subsequent 
detention program in assembly and relocation centers. The decision up- 
held the exclusion order “as of the time it was made and when the petitioner 
violated it.” In a concurring opinion, Mr. Justice Frankfurter contrasted 
the respective spheres of action of military authorities and of judges. ‘‘To 
find that the Constitution does not forbid the military measures now com- 
plained of,’’ he observed, ‘‘does not carry with it approval of that which Con- 
gress and the Executive did.” 


1 This JouRNAL, Vol. 38 (1944), pp. 402-406. 265 Sup. Ct. Rep. 193. 
* Civilian Exclusion Order No. 34 of the Commanding General of the Western Command, 
United States Army. 7 Fed. Reg. 2367. 456 Stat. 173. 5 320 U.S. 81. 
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Three members of the Court dissented. Mr. Justice Roberts thought this 
was a case of “‘convicting a citizen as a punishment for not submitting to 
imprisonment in a concentration camp, based on his ancestry, and solely 
because of his ancestry, without evidence or inquiry concerning his loyalty 
and good disposition towards the United States.”” The majority opinion had 
included the statement that it was unjustifiable to call the assembly and 
relocation centers concentration camps ‘‘ with all the ugly connotations that 
term implies.’”’ Mr. Justice Roberts, however, referred to ‘‘so-called Reloca- 
tion Centers” as ‘‘a euphemism for concentration camps.’”’® He found that 
the petitioner was faced with two conflicting orders which “were nothing but 
a cleverly devised trap to accomplish the real purpose of the military au- 
thority, which was to lock him up in a concentration camp.”’ Mr. Justice 
Murphy, in a separate dissenting opinion, urged that it was essential that 
there be definite limits to military discretion, especially where martial law 
had not been declared. He pointed to the Commanding General’s Final 
Report on the evacuation from the Pacific Coast area to show that the forced 
exclusion was the result of an erroneous assumption of racial guilt rather than 
real military necessity. Time and military necessity as factors in the situa- 
tion were not, he thought, so urgent as they had been represented to be in 
attempted justification of the failure to conform to Constitutional due 
process. Mr. Justice Jackson’s dissenting opinion stressed as fundamental 
the assumption that guilt is personal and not inheritable. He considered 
this conviction “‘an attempt to make an otherwise innocent act a crime merely 
because the prisoner is the son of parents as to whom he had no choice, and 
belongs to a race from which there is no way to resign.”” While conceding 
that it would be “‘impracticable and dangerous idealism to expect or insist 
that each specific military command in an area of probable operations will 
conform to conventional tests of constitutionality,” the dissenting justice 
declared that he would not “distort the Constitution to approve all that the 
military may deem expedient.” If all “permissible” military procedures 
were Constitutional, the Court might as well say, he thought, that any mili- 
tary order would be Constitutional. A judicial construction of the due 
process clause that would sustain the order in question was, in Mr. Justice 
Jackson’s opinion, ‘‘a far more subtle blow to liberty than the promulgation 
of the order itself.”” He rejected the view that the guarded language of the 
Court in the Hirabayashi case furnished a controlling precedent, and thought 
that the principle of racial discrimination, applied in that instance so as to 
effect a mild and temporary deprivation of liberty, was now used by the 
majority to support very harsh measures. 

On the same day that it decided the Korematsu case, the Court also de- 
cided that involving Mitsuye Endo.” A petition for a writ of habeas corpus 
for discharge from custody in relocation camps had been denied by a lower 


6 Cf., on the point, the present writer’s statement in this JouRNAL, Vol. 38 (1944), pp. 402- 
403. 7 Ex parte Mitsuye Endo, 65 Sup. Ct. Rep. 208. 
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court. The Circuit Court of Appeals for the Ninth Circuit had certified 
questions of law upon which it desired instructions. The Supreme Court 
held unanimously that the petitioner was entitled to the writ for release from 
detention. Seven of the judges, speaking through Mr. Justice Douglas, 
joined in an opinion which reviewed the history of relocation and particularly 
examined procedure in connection with leave clearance from the camps. A 
construction of the legislation and orders was adopted which led to the 
conclusion that neither the executive nor the legislative branch of the Gov- 
ernment had authorized the detention of the relator. It was noted that 
Mitsuye Endo, a citizen whose loyalty to the United States was unques- 
tioned, was detained by the War Relocation Authority, a civilian agency, 
and not by the military. ‘‘ When the power to detain,” said the Court, ‘‘is 
derived from the power to protect the war effort against espionage and sabo- 
tage, detention which has no relationship to that objective is unauthorized.”’ 
The District Court’s jurisdiction to grant the writ of habeas corpus was not 
changed, the Supreme Court held, by reason of the fact that while the case 
was pending in the Circuit Court of Appeals appellant was moved from the 
center where she was originally detained to a center in a different judicial 
district and circuit. 

Mr. Justice Murphy, concurring, joined in the opinion of the Court, but 
went further, saying that detention in relocation centers of persons of 
Japanese ancestry regardless of loyalty was an unconstitutional resort to 
racism. Mr. Justice Roberts concurred in the result but disagreed with the 
Court’s finding that neither the executive nor the legislative arm of the 
Government had authorized the detention of the relator. In his judgment, 
this detention violated the guarantees of the Bill of Rights and especially the 
due process clause. 

A question which received passing notice in one of the dissenting opinions in 
the Korematsu case was that of the dual citizenship of some of the relocated 
persons. Mr. Justice Murphy, in a footnote, drew attention to the fact that 
Japan had, in the matter of citizenship, followed the doctrine of jus sanguinis, 
‘‘as she had a right to do under international law.”’ In this connection it 
may be noted that, some months before these cases were decided, there had 
been a move to provide a choice of nationality for an individual who has 
American nationality and also the nationality of an enemy country. An 
amendment to the Nationality Act of 1940, approved July 1, 1944, provides 
for the loss of United States nationality under certain circumstances when 
the United States is at war.® 


*58 Stat. 677. Loss of citizenship may be accomplished by making in the United States 
“a formal written renunciation of nationality in such form as may be prescribed by, and 
before such officer as may be designated by, the Attorney General, whenever the United 
States shall be in a state of war and the Attorney General shall approve such renunciation 
as not contrary to the interests of national defense.’”’ According to a recent statement ap- 
proximately 6,000 of the 7,000 Japanese-Americans over 17 years old in the Tule Lake 
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From the decisions which have been the subject of this comment there 
appears the Supreme Court’s attempt to balance security considerations, such 
as those which the majority thought were controlling in the Korematsu case, 
against the need of protecting admittedly loyal persons from unnecessary and 
unduly discriminatory measures, particularly when, as in the Endo case, the 
government agency immediately involved is a civilian and not a military one. 
In the Korematsu case the majority resolved the doubt in favor of the neces- 
sity of what the military authority had done. In the Endo case the ma- 
jority rested the decision upon a construction which seemed to make it 
unnecessary to face the issues in the broadest form. Together, the two 
decisions emphasize anew that in wartime as in time of peace the liberty 
of the individual is properly the concern of democratic government and 
particularly of its judicial agencies.°® 

RoBert R. WILSON 


VOTING PROCEDURE IN THE SECURITY COUNCIL 


The comments which have been made upon the proposed voting pro- 
cedure in the Security Council envisaged by the Dumbarton Oaks Proposals, 
as revealed on March 5,!} seem somewhat inadequate and even confused. 
Whether this be the heart of the new league, as has been suggested, or not, 
a really serious consideration of the proposed procedure will throw much 
light on the whole problem of maintaining peace and security. 

To begin with, we are dealing still, it appears, with proposals put forward 
as bases for discussion. The announcement on voting procedure made by 
the Crimea Conference inserts the new proposal in Section C of Chapter VI 
of the Dumbarton Oaks Proposals without any special stipulations of invio- 
lability, ne varietur, or similar principles. In such a situation it would seem 
essential to avoid two faulty extremes. While the Proposals are put forward 
tentatively, the delegates at San Francisco would probably risk very seri- 
ous consequences if they should attempt to depart very widely therefrom 
in drafting the new Charter. One or more of the five dominant Powers 
(America, Britain, China, France, Russia) might, in such circumstances, 
refuse to participate in the resulting organization. On the other hand, itis 
certainly to be anticipated that very lively and vigorous debate will be the 


segregation center and 150 Japanese-Americans in other relocation camps or communities 
have asked for citizenship enunciation petitions: statement of Representative Engle of 
California, as reported in The New York Times, March 20, 1945, p. 20. 

* Restrictive action such as that which gave rise to these cases has been followed by steps 
looking to the termination of the relocation experiment. Early in March, 1945, there was an 
official statement that 28,541 persons who had formerly been in relocation centers had 
reported their resettlement, and that 60,397 remained in the centers. It was also an- 
nounced that the relocation centers would be closed during the present year and that per- 
sons who were not permitted to resettle would probably be transferred to the segregation 
camp at Tule Lake, California: The New York Times, March 7, 1945, p. 9. 

1 Department of State, Press Release No. 201. 
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order of the day at San Francisco unless tremendous steam-roller pressure 
is applied to stifle it—in which case the whole performance will reek with 
a false unity. Even if one of the Powers were to refuse to go along this 
might not be fatal to the creation and operation of the new system in matters 
other than security and sanctions, and, in the latter, features of organiza- 
tion and formal procedure, at least in the form now proposed, count for 
relatively little, as will soon appear. This does not mean that voting pro- 
cedure and ‘‘machinery” are unimportant in such situations, as some in- 
experienced or disingenuous commentators have pretended; the states by 
their demands and complaints show that they themselves know better; 
what it does mean is that the psychological and political aspects of the 
matter are important rather than the legal and formal aspects. 

We have, moreover, no excuse to take as insincere the official profession 
that the Proposals are open to study, criticism, and modification, and to do 
so would cast doubts on the integrity of the whole enterprise. To adopt a 
childish ‘‘mustn’t touch” attitude and stigmatize as a “‘perfectionist’’ 
anyone who accepts the invitation to suggest improvements in the system 
projected at Dumbarton Oaks is to out-Caesar Caesar with a vengeance.” 

Finally this is precisely the pericd when such criticism may profitably be 
made; once the Charter is drafted there will be great resistance to its amend- 
ment for some years, as was the case with the League Covenant. And if 
it be argued that demanding too much at this point might result in getting 
nothing the answer or answers are surely plain: better no system for a time 
than a bad system which cannot be changed; the next decade at least will 
be precisely the time when war on a major scale is unlikely, thus giving some 
time for working out a sound system. The mistake was made in 1919 of 
rushing through the drafting of the Covenant so that it could be made part 
of the peace settlement; the result was a system with serious faults which 
was also very difficult to amend. Now we are witnessing an effort to speed 
up the process even further. This is not, alas, the only point wherein pros- 
pects for creation of a satisfactory international organization are considerably 
worse today than they were in 1919. 

It is also argued that if America, Britain, and Russia remain united then 
world peace and justice will result, while if they do not that will be impos- 
sible. This seems to be a very shallow and deceptive view. Ifa high degree 
of spontaneous unity could develop among these Powers this would facili- 
tate matters greatly, but this is somewhat doubtful. These three Powers 
have not been very well united at any time since August 23, 1939, certainly 
not Russia and Britain or Russia and America. They will be far less de- 
pendent on one another once the German and Japanese resistance is finally 
broken, and it will probably be better for themselves and all other countries 

* Thus one voice in high quarters has held that “no one will be forgiven who prevents 


(sic) the setting up of some international machinery because of any specific objection” 
(Le. no matter what its faults). 
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that this should be so. To try to found international order on the domina- 
tion of a somewhat artificial and certainly abnormal triumvirate is surely 
unwholesome and vain to the last degree. If by the argument cited it is 
meant that if the Great Powers spontaneously remain at peace there will 
be no major war then this is obviously true, and it is of course devoutly to be 
hoped that these Powers will not find any reason justifying war in the near, 
or the distant, future; but such observations do not get us very far. If it is 
meant that there are no means available for inducing—intimidating or 
forcing—a Great Power to remain at peace if it threatens to go to war then 
it must be insisted that this is very far from admitted and it does not seem 
proper to assert a negative conclusion on the point without fullest analysis 
and explanation. Even if we were regretfully compelled to accept this con- 
clusion it would be much more important to understand and explain the 
reasons for it than merely to proclaim it aloud with gusto, not to say satis- 
faction.* If it be alleged, finally, that the Charter will be open to amend- 
ment and amendment by a process more effective than that available for 
amending the Covenant, as is true, it must then be pointed out that in such 
circumstances the great emphasis on the present proposal for voting pro- 
cedure is inconclusive; the truth is, of course, that the Great Powers are 
given a veto also in the amendment of the Charter.‘ 

This leads to a consideration of the provisions regarding voting procedure 
in the Security Council actually suggested. The text released provides 
for a vote of seven to four on all procedural matters and the same vote “on 
all other matters”? but ‘‘including the concurring votes of the permanent 
members,” with the disputants required to abstain in votes connected with 
pacific settlement. It has been represented that this gives the permanent 
members of the Council a veto on sanctions action against themselves, but 
of course it goes much further than this and gives them a veto over sanctions 
action against any satellite state and even over such action under the aus- 
pices of regional organizations.’ Furthermore, the experience of the League 
with a similar provision in the Covenant makes it certain that the states 
regarding themselves as the beneficiaries of the provision in question will 
try to extend it to matters which any detached student would immediately 
regard as merely procedural in character. 

All of this is not to imply that an effort should be made to require the 
Great Powers to surrender the veto power in votes in the Security Council 
on sanctions action. The problem goes much deeper than that and the 
remedy necessary also. As long as the taking of sanctions action is to be 
decided in each case by the Security Council little basis exists for persuading 
the Great Powers to renounce their right to vote in the matter. It may be 


3 Incidentally such a view would destroy the basis for the demand for superior authority 
because of superior responsibility; if it is only smaller powers which are to be kept in line 
this can be done by a league of those powers themselves. 

4 Proposals, Chap. XI. 5 Proposals, Chap. VIII, See. C, par. 2. 
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added also that this is neither difficult to understand, unethical, nor, finally, 
practically fatal. It is quite understandable politically and needs no ex- 
planation on that plane. The vote would not, moreover, constitute a vote 
on a question of merit or law and the maxim nemo judex in propria causa 
would therefore have no bearing.' And practically the sanctions action will 
be taken if the situation demands it, veto or no veto, just as the aggressor 
state might be expected to resist sanctions action in any case—even, that 
is, if deprived of a right to vote against it—for by hypothesis the state does 
not admit its aggression and hence would certainly not vote in favor of 
sanctions. Under these circumstances the veto is of little importance to 
anybody and it is obvious that it is demanded not for its own value in actual 
operation but for its political and psychological effects. It is similarly 
true that the granting of a power of veto is regrettable chiefly for the appear- 
ance of the thing and its moral, or demoralizing, effect. 

The provision in question has been represented as a compromise. This 
seems rather a loose way of describing it also. The provision might be a 
compromise between the conflicting policies of two or more powers or per- 
sons or between opposing principles or theories. Recent developments have 
left little doubt that the representatives of Great Britain and the United 
States at Yalta felt just about as strongly on the point as did Stalin, in spite 
of not having any special cause for anxiety such as that gentleman appears 
to have lest the world unite against Russia. It is also probable that public 
opinion in Britain and America—and even the politicians—would be willing 
to go much further in accepting international authority than the strong- 
willed personalities which today represent those two countries are willing 
to go. Finally it is sheer nonsense to describe consent to have a dispute 
considered by the Council in its early stages as a concession made in exchange 
for the veto power in question; the time has long since passed when any | 
state or any dictator can prevent an international body or world public 
opinion from passing on their behavior. 

The only possible definitive solution for the problem—possible in a tech- 
nological and mechanical sense—is to transfer the decision on sanctions 
action out of the political Council to an administrative body acting on prin- - 
ciples and rules laid down in advance and subject to supervision and poten- 
tial correction by the representative organs and especially by the judicial 
arm of the organization. The reasons for such transfer and its effects on 
the operation of the sanctions process are obvious at a glance: it specifically 
avoids a vote by the interested parties in the concrete case. Such a solution 
is almost certainly impossible of attainment, however, and would depend, 
for its application against a Great Power, on the existence of a tremendously 
powerful international police force or on power being lodged in a Military 
Staff body to call out forces of member states, both probably out of the 
question. The only approximate substitute for such a program would be 
to break down the process in the Council into two parts, stipulating for a 


Ss 
t 
| 
t 
t 
e 
y 
il 
e 
e 
g 
e 
ty 


322 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


vote identifying the aggressor first—a vote by seven out of eleven or a two- 
thirds majority—and then for action on the sanctions issue in which a state 
already identified as the aggressor would be excluded from voting. This 
seems the most promising “‘compromise”’ available although it would prob- 
ably be just about as difficult to obtain acceptance by the Great Powers 
for such an arrangement as for exclusion from the vote on sanctions action 
pure and simple. 

The crux of the situation lies in the willingness or unwillingness of the 
Great Powers to voluntarily refrain from asserting what they believe to be 
their power in such situations. The opinion that no international organiza- 
tion is possible which is both equitable and effective as long as the present 
tremendous disparity exists between the Great Powers and the other nations 
demands serious consideration. Perhaps a serious and general move allo- 
cating delegates and votes to component elements in the Great Power systems 
is the only real remedy. Any attempt to curb the Great Powers by in- 
posing on them against their will the, or a, principle of sovereign equality 
among states is no remedy at all; besides being highly metaphysical and 
undemocratic such a doctrine is utterly unacceptable in political fact. 
Equally arbitrary and undemocratic is the Great Power demand for pre- 
ponderance when based on mere force and not based on any principle ap- 
plied to all, What is needed is the sort of conciliatory coéperation recently 
displayed at Mexico City. The Powers, including their peoples and their 
rulers, might even voluntarily accept the jurisdiction of the Security Coun- 
cil—without a veto—and try to behave themselves so as to avoid its appli- 
cation. When that attitude is forthcoming the Powers can rely on reciprocal 
consideration on the part of others; as long as they persist in extreme and 
rigid demands they will wreck the possibility of any effective and fruitful in- 
ternational organization. They will not only do that: they will also provoke 
such opposition from small states, from medium states, and from fellow 
Great Powers that they will defeat their own ends. In the present world 
codperation is needed by them too. And if they do not see that it will 
not come about. 

PitMAN B. Potter 
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CURRENT NOTES 


THE POSITION OF THE EXECUTIVE AND ADMINISTRATIVE HEADS OF THE UNITED NATIONS 
INTERNATIONAL ORGANIZATIONS 


This attempt to evaluate in a comparative manner the positions, func- 
tions, and conditions of service of the heads of the newly created or proposed 
United Nations organizations is based on an analysis of the following con- 
ventions, draft conventions, and interim agreements: General International 
Organization (Dumbarton Oaks Proposals); Agreement for the United 
Nations Relief and Rehabilitation Administration (UNRRA); draft Consti- 
tution of the Food and Agriculture Organization of the United Nations 
(FAO); the Articles of Agreement for the International Monetary Fund and 
the International Bank for Reconstruction and Development; the Interim 
Agreement and Convention on International Civil Aviation.* 

These compacts differ from each other considerably, according to the 
objects of their activities, their authority, and the stage of development 
which they have reached. Their activities range from the general purpose 
and security agency outlined at Dumbarton Oaks to the International 
Monetary Fund and International Bank Organizations.! As far as execu- 
tive authority or operational functions are concerned, they comprise, sec- 
ondly, all known patterns of international organization from agencies with 
recommendatory, coérdinating, and research functions of the League type 

“action organizations” of the UNRRA type—with the International 
Civil Aviation Organization placed midway between the two extremes. 
They differ, thirdly, in respect to the stage of development which they have 
reached. The UNRRA agreement is in force and the agency created by it 
is actually in operation. The Food and Agriculture Organization runs 
a close second. Its constitution is at present open for approval according 
to the constitutional procedures of the ‘‘ Nations Eligible for Original Mem- 
bership’? (Annex I). Other agreements are still subject to amendment but 
it can be assumed that the articles dealing with the administrative head or 
with staff questions will hardly be changed further. The most important 
of these schemes, the Dumbarton Oaks Proposals, are still incomplete, pend- 
ing the San Francisco Conference. This is not only the case in regard to 
points expressly reserved for subsequent decision, but also in regard to a 
humber of articles. Chapter X, for example, dealing with the Secretariat, 


*The proposed International Civil Aviation Organization was projected by a Conference 
Which included neutrals and is therefore alone among the newly proposed agencies not con- 
ceived as a United Nations agency properly speaking. 

‘There is some doubt whether the International Bank can be considered a public interna- 
tional organization in the accepted meaning of the term. Students hesitated to classify its 
Prototype, the Bank for International Settlement at Basel, among public international agen- 
ties because of the latter’s semi-private character. 
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is evidently a skeleton article, indicative of the general attitude of the 
drafters rather than complete in its contents. 

A comparison of these compacts from the point of view of international 
administrative leadership shows, generally speaking, that the experience of 
the League of Nations has not been lost altogether to the drafters of the 
new instruments. 


Position of the Administrative Head 


In order to appraise the position of the head of an international adminis- 
tration two major aspects must be constantly kept in mind: that the ad- 
ministrative machinery which he directs is the only permanently function- 
ing element of international organization and that the policy-determining 
bodies of international organizations are not comparable to national legisla- 
tures or the executive branch of government. They are diplomatic (gov- 
ernmental) bodies. In international organization as we know it there is 
no parliament or government and it seems to this writer dangerous to speak of 
the UNRRA Council as a quasi-legislature as Mr. Lehman has recently done. 
The head of the international administration is not an international prime 
minister, and his closest collaborators cannot be compared to members of a 
cabinet. He is an officer sui generis, halfway between an international 
statesman and an international civil servant. Serious errors in judgment 
are inevitable and have in fact constantly occurred in the interwar period 
in regard to the activities of the Secretary-General of the League because 
of an insufficient comprehension of the unique and unprecedented character 
of the position held by the administrative head of international adminis 
tration. 


General Powers 


There is almost universal agreement that the Covenant granted the 
Secretary-General too little general power and that the subsequent practice 
did little to enlarge his powers by precedent or usage. All the instruments 
established or drafted during this war invest their administrative chiefs 
with broader powers, with one exception (International Civil Aviation). 
The Dumbarton Oaks Proposals stipulate in Chapter X that ‘‘the Secretary- 
General should have the right to bring to the attention of the Security 
Council any matter which in his opinion may threaten internatonal peace 
and security ’—thus foreshadowing a far more active réle for the Secretary- 
General of the General International Organization than that granted to the 
League’s Secretary-General. The latter, it will be remembered, was only 
entitled to take a step of this nature on the proposal of a member (Articles 
11 and 15). Nothing is said regarding his internal powers except that “he 
should be the chief administrative officer of the organization.” But the 
silence regarding the character of his internal authority and the emphasis 
put upon his external powers, and the general contents of this paragraph, 
suggest the desire on the part of the drafters of the Proposals to emphasize 
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policy functions rather than administrative chores. The draft constitution 
of the Food and Agriculture Organization of the United Nations goes even 
farther within the operational range of that organization. It stipulates, 
in Article VII, that the Director General or a representative designated by 
him “‘shall formulate for consideration by the Conference and the Executive 
Committee proposals for appropriate action in regard to matters coming 
before them.” Apart from the right to initiate action constitutionally vested 
in the Secretary-General, this text merits attention inasmuch as it lays 
down specifically and expressly that the authority of proposing action is 
not vested in the Secretary-General personally but can be delegated by him 
at his pleasure. 

Under the UNRRA Agreement ‘the executive authority of UNRRA 
shall be in the Director General.’”’? He has full authority for carrying out 
relief operations; he is “‘responsible for the organization and direction”’ of 
measures for individual or joint action for the codrdination of purchasing, 
the use of ships and other procurement activities, and soon. The Director 
General shall make periodic reports to the Central Committee and to the 
Council. The position of UNRRA’s Director General is really a special 
one for two reasons: the temporary character of his task and the character 
of the agency he heads. Mr. Lehman has particularly emphasized this 
aspect by pointing out that UNRRA, in contrast to the League, is an “action 
organization”’ carrying through active programs, and that in consequence 
and unlike the League the administrative head “has been given a wide 
grant of discretionary authority” * stemming from the operational tasks of 
UNRRA. 

In respect to the powers granted to the administrative heads the Interna- 
tional Civil Aviation Organization merits a special place among interna- 
tional agencies. For it departs from the traditional pattern and splits the 
leadership between two persons, a President of the Council and a Secretary- 
General. The President is elected by the Council; he receives emoluments 
but has no vote. His duties are as follows, according to the text of the 
Interim Agreement: to “convene, and preside at the meetings of the Council; 
he shall act as the Council’s representative; and he shall carry out such 
functions on behalf of the Council as may be assigned to him.” 4 The Sec- 
tetary-General, on the other hand, 


shall be the chief executive and administrative officer of the Organiza- 
tion. He shall be responsible to the Council as a whole and . . . shall 
have full power and authority to carry out the duties assigned to him 
by the Council. The Secretary General shall make periodic reports 
to the Council covering the progress of the Secretariat’s activities. 
The Secretary General shall appoint the Staff of the Secretariat.® 


* Article 4, paragraph 1. 
"Address delivered on February 14, 1945, before the Washington Chapter, American 
Society of Public Administration. 


‘ Article III, Section iii. 5 Same, Article IV. The Secretary-General. 
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This division of the leadership between two officers (which is not as clearcut, 
however, as a first glance at the text suggests) corresponds to the division of 
functions between a president or chairman of the board of directors and a 
general manager known in Anglo-American commercial and industrial 
corporation practice. 

The idea of a President of the Council and a General Manager or Secretary 
General originated with the Canadians who did most of the organizational 
preparation. They were probably influenced by their concept of the Avia- 
tion Organization as a powerful regulatory body, possibly an operating body 
administering international airlines and airports. This concept was rejected 
by the Conference, but the organizational idea remained and Lord Swinton 
supported the arrangement. He spoke of the President as a statesman and 
of the Secretary General as an administrator versed in technical aviation 
matters. 

It remains to be seen whether the concept of dual leadership embodied 
in the Constitution of the Civil Aviation Organization will prove as effective 
in international administration as it is in private business, and whether it 
will set a precedent for a new pattern of international leadership. Any 
doubts regarding the possible effectiveness of this sytem are based not so 
much upon the differences between private and public business, important 
as they are. Such doubts are chiefly based upon psychological considera- 
tions. Major difficulties are likely to arise from the human factors involved. 
It is unthinkable that the President of the Council and the Secretary General 
will both be Anglo-Saxons and therefore instinctively reconciled to the con- 
cept of divided leadership. It is obvious that such partnership would 
encounter considerable difficulties between persons of different background, 
traditions, approach, and temperament. Dual leadership would require an 
amount of mutual adaptability and instinctive understanding of each 
other’s motives and actions which cannot be taken for granted in the case 
of persons belonging to different nationalities or races. From a practical 
point of view these difficulties may not appear immediately, however. The 
sensitivity of the nations on aviation policy was only too clearly demon- 
strated by the long drawn-out negotiations at Chicago and it may be as- 
sumed that such questions will keep the Interim Council and its President 
fully occupied for a long time to come. The technical and administrative 
work of the Secretary General may therefore be overshadowed for a long 
time by the more important questions of policy. By the same token it is 
assumed by persons who have given much thought to the International 
Civil Aviation Organization that the President will emerge as the primary 
official of the Organization in the same way that the Chairman of a Board 
of Directors outranks the General Manager of a corporation. The writer 
of this note is rather inclined to think that a shift in favor of the adminis- 
trative head is more likely to occur as a matter of natural evolution unless 
the Secretary General is temperamentally a mere civil servant. 
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Personnel Management 


The authority of the heads of the international administrative bodies in 
regard to staff appointments is, as a whole, constitutionally not restricted 
in the new compacts, although definite regulations on this point are in some 
cases reserved for subsequent decisions. The League Covenant empowered 
the Secretary-General to appoint ‘‘the secretaries and staff . . . with the 
approval of the Council.’”’ The rdéle of the Council in this situation was 
admittedly passive. It consisted in approving the staff lists submitted at 
the beginning of each Council session and the value of this stipulation con- 
sisted in practice in the caution it imposed upon the Secretary-General in 
the selection of his personnel. 

The Dumbarton Oaks Agreement is silent on this point and it remains to 
be seen whether the definite charter of the General International Organiza- 
tion will revert to the League position. This is not altogether excluded as 
the political significance of higher staff appointments will be incomparably 
greater in the General and Security Organization than in the preponder- 
antly technical international organizations. Article IV of the UNRRA 
Agreement authorizes the Director General to ‘“‘appoint such Deputy Direc- 
tors General, officers, expert personnel, and staff at his headquarters and 
elsewhere . . . as he shall find necessary,” without making the appoint- 
ments dependent upon the approval of either the Central Committee or the 
Council. A similar stipulation governs staff appointments in the secretariat 
of the International Civil Aviation organization. The FAO Constitution, 
on the other hand, reserves the definite regulation for later action by stipulat- 
ing that the staff shall be appointed ‘‘by the Director General in accord- 
ance with such procedure as may be determined by rules made by the Con- 
ference.” The Agreement for the International Monetary Fund makes the 
appointment of the staff ‘‘subject to the general control of the Executive 
Directors” and the Agreement for the International Bank contains an 
identical stipulation. Even the two Agreements for an International Fund 
and Bank do not go beyond stipulating a general control. They do not 
provide for individual approval of appointments. 

The almost unrestricted authority of the Secretary-General of the League 
in staff matters resulted in an undue absorption of his time and thought in 
personnel management. This caused much concern as it was felt that some 
of the time and energy devoted to staff questions should have been dedi- 
cated to his major political duties. The experience led to suggestions 
aimed at separating the appointing authority from the Secretary-General- 
ship, and it is significant that this idea originated with persons of many years 
of practical experience in international administration. It is unlikely, 
however, that such a radical step will find general support. As international 
administration cannot depend upon any very well established traditions, 
too much depends on the character, the efficiency, and the homogeneity of 
the staff, and it is difficult to see how any outside agency could provide an 
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international secretariat with exactly the kind of staff which it needs. A 
partial solution of the problems raised in this respect might be found in the 
creation of some kind of central personnel board serving all the major inter- 
national agencies of the future possessing a semi-autonomous status and 
an auxiliary character. The establishment of such an international civil 
service office (an office rather than a full fledged civil service commission) 
would facilitate the problem of recruiting international staffs and relieve 
the administrative heads of much of their preoccupation with details without 
in any manner infringing upon their authority in this respect. 


Appointment and Tenure 


The stipulations regarding appointment and tenure of the executive and 
administrative heads indicate a characteristic departure from League prac- 
tice and interesting differences between the various new charters. Article VI 
of the League Covenant stipulates that “‘the Secretary-General shall be 
appointed by the Council with the approval of the majority of the As- 
sembly.” The corresponding provision in Chapter X of the Dumbarton 
Oaks Proposals stipulates that the Secretary-General ‘‘should be elected 
by the General Assembly, on recommendation of the Security Council.” 
Nothing is said regarding the procedure to be followed in this matter (unan- 
imity on the Security Council? Simple or qualified majority on the 
General Assembly?) which is still left open (‘under such conditions as are 
specified in the charter”). ‘The UNRRA Agreement states that the Director 
General “‘shall be appointed by the Council on the nomination by unani- 
mous vote of the Central Committee.”’ This corresponds to the League 
provisions. The FAO Constitution states that the Director General “shall 
be appointed by the Conference by such procedure and on such terms as it 
may determine.”’ The Executive Committee not being specially mentioned, 
it must be assumed that in the intention of the drafters of the Constitution 
the procedure and the terms to be fixed by the Conference at least need not 
provide for any participation of the Executive Committee in the appoint- 
ment. The Convention on International Civil Aviation stipulates that 
“subject to any rules laid down by the Assembly and to the provisions of 
this Convention, the Council shall determine the method of appointment 

. of the Secretary-General.”’ Neither the drafters of the Convention 
on International Civil Aviation nor of the FAO Agreement considered the 
question as of sufficient importance to be the subject of a clause in the 
constitution. 

With the exception of the UNRRA Convention none of the newly drawn 
international instruments contains any definite regulations regarding either 
tenure or termination of appointment. The League Covenant, it will be 
remembered, was silent on this point. The first Secretary-General was not 
removable. After the resignation of Sir Eric Drummond the tenure was 
fixed at ten years by the Assembly. The first Secretary-General served for 
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thirteen, the second for seven years, when he resigned under pressure from 
the Supervisory Commission and the President of the Council. Except 
for UNRRA these agreements and draft conventions reserve the decision 
for subsequent action. The Dumbarton Oaks Proposals provide for an 
incorporation of stipulations into the final text of the charter by stating 
that the Secretary-General should be elected “for such term and under 
such conditions as are specified in the Charter.”” The FAO Convention 
(Article VII) reserves the right of determining the Secretary’s tenure to 
the Conference and the draft International Civil Aviation Convention 
(Article 58) to the Council. Only the UNRRA Agreement is explicit on 
this point by stipulating that the Director General ‘“‘may be removed by the 
Council on recommendation by unanimous vote of the Central Committee.” 
Title 

The majority of recent instruments, especially the Dumbarton Oaks 
Proposals, call the administrative head Secretary-General, which is puzzling 
in view of the fact that this title had been generally considered unsatisfactory 
as applied to the head of the League administration. It had been felt that 
this title was insufficiently indicative of his elevated position and tended to 
over-emphasize the purely administrative aspect of his position. It seems 
therefore surprising that the old title has been retained in spite of the general 


tendency to raise the status of the heads of the international organization. 
UNRRA and FAO eall the heads Director General (without and with 


hyphen respectively), which is a little better but still unsatisfactory from 
an international angle. Since every head of a small concern in Europe calls 
himself at least Director-General, the term has an undeniable commercial 
tinge in many countries. The connotation created by this title in the 
minds of Europeans will therefore certainly not be statesmanship and emi- 
nence of position. 


Conclusions 


The analysis of the stipulations governing the status of the heads of the 
international agencies thus confirms the general impression that the au- 
thority of the Secretaries-General and Directors-General has been strength- 
ened in the new instruments as compared with the League. Only the future 
can show whether this formal strengthening of their position will corre- 
spond to an actual increase in power and influence in practice. The experi- 
ence of the inter-war period should serve as a warning against over-rating 
the réle played by formal stipulations in determining the scope of activities 
and the influence of the heads of international agencies. Constitutionally 
the powers and functions of the Secretary-General of the League and of the 
Director of the International Labor Office were about equal. In reality 
the former remained a glorified civil servant while the latter exercised con- 
siderable power and influence as an international statesman. 
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Apart from constitutional stipulations it will be the character of the tasks 
and functions of the international organizations and of the personalities put 
at the helm that will prove decisive for the degree of power and influence 
exercised by the administrative heads. In the last resort it will be the 
concept of international leadership held by the members of the organiza- 
tions that will turn the scale. For the choice of the persons to whom the 
members entrust the task of international leadership will show whether 
they prefer high class administrative clerkship on the League pattern or 
international statesmanship. 

Econ F. RANSHOFEN-WERTHEIMER 


THE STATUS OF SOVIET FORCES IN BRITISH LAW 


The system of ‘‘inter-Allied military law” which, during the present 
war, has been built up in Britain, has recently been supplemented by pro- 
visions relating to members of the armed forces of the Soviet Union who 
are present in the United Kingdom or on board any British ship or aircraft. 
The reason for making these provisions was probably the arrival in Great 
Britain of a great number of Soviet prisoners of war who, since D-day, have 
been liberated by the advancing armies of the western Allies. The statu- 
tory basis of their position in the municipal law of the United Kingdom is, 
as in the case of ali other Allied forces, the Allied Forces Act, 1940,! Section 1 
(1) of which provides that 


where any naval, military or air forces of any foreign Power allied with 
His Majesty are for the time being present in the United Kingdom or 
on board any of His Majesty’s ships or aircraft, the naval, military 
and air-force courts and authorities of that Power may, subject to the 
provisions of this Act, exercise within the United Kingdom or on board 
any such ship or aircraft in relation to members of those forces, in 
matters concerning discipline and internal administration, all such 
powers as are conferred upon them by the law of that Power. 


Under this Act, and without further authorization, it is lawful for the 
Union of Soviet Socialist Republics, as an Ally of Great Britain,? to set up 
courts martial in the United Kingdom and for those courts to try members 


1 The provisions of law relating to the status of Allied forces in Great Britain have been 
discussed by Colonel Archibald King in his “Jurisdiction over Friendly Foreign Armed 
Forces,” this JourNnat, Vol. 36 (1942), p. 539; Kuratowski, R. K., ‘International Law and 
the Naval, Military, and Air Force Courts of Foreign Governments in the United King- 
dom,”’ in Transactions of the Grotius Society, Vol. XXVIII (1942), p. 1; and this writer 
“‘ Jurisdiction over the Members of the Allied Forces in Great Britain,’’ Czechoslovak Year- 
book of International Law, 1942, p. 147, “The Status of United States Forces in English 
Law,” this Journat, Vol. 38 (1944), p. 50, and “‘The Drafting of United States Nationals in 
Great Britain,’ this JouRNAL, Vol. 39 (1945), p. 109. 

? British-U.S.S.R. Agreement for Joint Action, printed in this Journa, Vol. 36 (1942), 
Supplement, p. 58; Treaty of Alliance in the War against Hitlerite Germany and her Asso- 
ciates in Europe, same, p. 216. 
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of the Soviet forces according to Soviet law, but ‘‘subject to the provisions 
of this Act.’ 

In order to accord to the Soviet military courts, their members, and 
witnesses appearing before them, the immunities and privileges which are 
the necessary pre-requisites for the administration of justice, and in order 
to provide for the necessary assistance to be rendered to those courts by the 
appropriate British authorities, express provisions had to be introduced. 
The Allied Forces Act, 1940, contains in Sec. 1 (3) an enabling provision, 
which gives power to the King in Council to apply to Allied forces the pro- 
visions regulating these questions in relation to British Dominion Forces 
visiting the United Kingdom which are contained in the Visiting Forces 
(British Commonwealth) Act, 1933.2 The provisions of the 1933 Act have 
so far been applied to Belgium, the Czechoslovak Republic, the Nether- 
lands, Norway, Poland, Greece, Yugoslavia, France, and—with important 
modifications—the USA.‘ 

The Allied Forces (Union of Soviet Socialist Republics) Order, 1945, 
dated 22nd February, 1945,5 now provides that the Allied Forces (Applica- 
tion of 23 Geo.5.c.6) (No. 1) Order, 1940, as amended by any subsequent 
Order, shall have effect as if the Union of Soviet Socialist Republics were 
included among the Allied Powers referred to in Article 1 of that Order. 
The Order in question * is that which applies part of the provisions of the 
Act of 1933 to the Allied states mentioned, other than the United States. 
The effect of the new Order, therefore, is that the position of Soviet forces 
isin British law exactly the same as that of the forces of Belgium, Czecho- 
slovakia, the Netherlands, Norway, Poland, Greece, Yugoslavia, and 
France.* 

The Allied Forces (Relations with Civil Authorities) (No. 1) Order, 1940,’ 
and the Allied Forces (Penal Arrangements) (No. 1) Order, 1940,° have also 
been extended to apply to the Soviet Union. 

Sec. 2 (1) of the Allied Forces Act, 1940, under the heading ‘Saving for 
jurisdiction of civil courts’ provides that ‘‘nothing in the foregoing section 
shall affect the jurisdiction of any civil court of the United Kingdom .. . 
to try » member of any of the naval, military or air forces mentioned in that 
section for any act or omission constituting an offence against the law of the 
United Kingdom... .” This means that the jurisdiction of the Allied 
(Soviet) military courts is not exclusive, if the act committed by the Soviet 
soldier constitutes not only an infringement of Soviet military law but also 


* For details see the articles quoted in note 1. 

‘The Allied Forces (Application of 23 Geo. 5, c. 6) (No. 1) Order, 1940; S. R. & O., 1940, 
No. 1818 (Belgium, Czechoslovakia, the Netherlands, Norway and Poland); The Allied 
Forces (Greece and Yugoslavia) Order, 1941, S. R. & O., 1941, No. 651; the French Visiting 
Forces (United Kingdom) Order, 1943, S. R. & O., 1943, No. 13879; The United States of 
America (Visiting Forces) Order, 1942, S. R. & O., 1942, No. 966. 

‘SR. & O., 1945, No. 166. ‘Same, 1940, No. 1818. 

"Same, 1940, No. 1816. 8 Same, 1940, No. 1817. 
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a contravention of the local British law. Moreover, an Allied (Soviet) 
court is not to have jurisdiction to try any person in the United Kingdom 
for any act or omission constituting an offence for which he has been ac- 
quitted or convicted by a British civil court [Sec. 2 (3)]. Conversely, when 
a person has been sentenced by an Allied (Soviet) military court the British 
civil court is not prevented from trying him afterwards for the same act; 
it is only provided that the British civil court, in awarding punishment, 
shall have regard to any punishment imposed on the prisoner by the allied 
military court [Sec. 2 (2)]. 

These provisions have been abrogated with regard to members of the 
United States forces and superseded by the United States of America 
(Visiting Forces) Act, 1942, which provides that ‘‘. . . no criminal proceed- 
ings shall be prosecuted in the United Kingdom before any court of the 
United Kingdom against a member of the military or naval forces of the 
United States of America”’ and which makes the jurisdiction of the Amer- 
ican courts martial exclusive. But they apply without modification to the 


members of the U.S.S.R. forces. 
Econ ScHWELB 


REPORT OF THE SECRETARY OF THE SOCIETY ON MEETINGS OF THE AMERICAN COUNCIL 
OF LEARNED SOCIETIES 


Boston, January 24-26, 1945 * 
The first day was taken up with a meeting of the Conference of Secre- 


taries, which is an adjunct of the Council and has been meeting for over 
twenty years in connection therewith. The Secretaries met in the mor- 
ing, had lunch together, met in the afternoon, dined together, and met 
again in the evening. 

The discussions were very serious and lively. The score or more of per- 
sons attending were Secretaries of different Societies and Editors of their 
publications and discussed such matters as membership in the constituent 
societies, annual meetings (time, place, national or regional, independent 
or joint), book reviews, teaching problems, personnel in the public service, 
relations to other societies, and so on. A full report of the discussions will 
be issued by the Council. 

In the course of these discussions it developed that various learned 
Journals issued by different Societies have been from one to six months late 
in the last couple of years because of conditions in the printing trade. 

The Council convened on Thursday morning, the 25th, and met again in 
the afternoon of that day, and again on Friday morning, adjourning at 
1:15 p.m. of that day. 

On Thursday evening the Twenty-fifth Anniversary of the establishment 
of the Council was celebrated at a dinner presided over by Professor Fred ¥. 
Robinson, the Chairman of the Council. President J. B. Conant, of Har- 


* Published at the request of President Coudert. 
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vard University, had been scheduled to speak but had suffered a slight injury 
and was unable to be present; his place was taken by Dean George H. Chase, 
who extended the greetings of Harvard University to the Council. Presi- 
dent Howard Mumford Jones of the American Academy of Arts and Sciences 
spoke eloquently and wittily on the claims of the humanities to spiritual 
superiority not only over the physical sciences but also over their brethren 
the social sciences. Watson Kirkconnell, of the Humanities Research 
Council of Canada, spoke for his country and the early history of the Amer- 
ican Council was briefly summed up by Dr. Waldo Leland. 

Here, as in the case of the Conference of Secretaries, a fuller report will 
be printed by the Council in its Bulletin, but comment might be made here 
on some aspects of the meetings. 

It should be recorded first that Professor Norman Padelford, to whom I 
had written when our Delegates and Alternates found it impossible to at- 
tend, and to whom I telephoned on my arrival in Boston, came in from the 
Massachusetts Institute of Technology, where he is now stationed, for the 
meeting on Friday morning. 

One of the most important items of business was the adoption of a com- 
plete revision of the By-Laws of the Council. This involved a review of 
the whole organization and activity of the Council but resulted in no revo- 
lutionary change. 

On the other hand, the Constitution was amended to give the Conference 
of Secretaries and the Executive Committee of the Council Constitutional 
status, which they had not previously enjoyed, and to rather increase the 
power of the Executive Committee. At the same time the authority of 
the Council over the Executive Committee was maintained and even re- 
enforced, and a motion to reduce the representation of the constituent So- 
cieties in the Council was decisively defeated. 

Extremely interesting discussions took place on proposals coming from 
the Advisory Board for a History of Science in the United States, for a 
study of American history by a group of representatives of different disci- 
plines, for various regional studies (Oriental, Slavic, Latin American, Negro, 
etc.), the Dictionary of American Biography, the linguistic atlas of the 
United States, and various other projects. The perennial problems of 
financial assistance to individual scholars and grants in aid of publication 
were considered and acted upon, and all together the Council and constituent 
Societies gave every evidence of vitality, imagination, and intention to do 
things. 

Two questions which were discussed at some length were of particular 
interest to our Society, namely, the protection of cultural treasures in war 
areas and the resumption and development of international intellectual 
telations after the war. The long report on the former topic fairly bristled 
With points of interest to students of international law although the concern 
of the Council and its Committee has been, of course, with the end result 
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rather than the procedural means to that end. I must confess that the 
persons concerned seemed to be unaware of the legal questions lying all 
about them. 

Dr. Leland’s brief statement concerning the resumption of international 
intellectual relations was very interesting and made it clear that we should 
soon be concerned with a real problem in this connection; the Director now 
intends to go to Europe later this year to explore the situation. 

I hope that I will not be charged with excessive prejudice if, in conclu- 
sion, I express the strong belief that our Society should maintain and even 
intensify its participation in the work of the Council. I should hope 
that our Delegates or their Alternates could attend the annual meeting 
in another year. The Council needs us there to add weight and help the 
historians, economists, and the political scientists counterbalance the 
humanities and the philosophers, and our own Society can, of course, 
benefit from what we can learn of the activities of these other disciplines. 
As you of course are aware, the Council is a member of the International 
Union of Academies, and the monumental Dictionary of International Law 


projected by the Union should be of interest to all our members. 
PITMAN B. Porrer 
Secretary 
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For THE PERIOD NOVEMBER 16, 1944—-Fresruary 15, 1945 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain Parliamentary Papers by Command; Cong. Rec., Congres- 
sional Record; D. S. B., Department of State Bulletin; Hz. Agr. Ser., U. S. Executive Agree- 
ment Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. 7. S., Great Britain 
Treaty Series; P. A. U., Pan American Union Bulletin; U. S. T. S., U. 8. Treaty Series. 


July, 1989 

25-January 5, 1945 France—UniTeEp Sratss. Signed at Paris on July 25, 1939, a con- 
vention and protocol for the avoidance of double taxation, etc. United States 
ratified the convention and protocol Dec. 15, 1944. D.S.B., Dec. 24, 1944, p. 836. 
Text: Cong. Rec. (daily), Dec. 1 and 6, 1944, pp. 8782-8784, 9027-9029. France 
ratified July 29, 1939. Proclaimed Jan. 5, 1945 by President Roosevelt. D.S. B., 
Jan. 7, 1945, p. 38. 


August, 1944 

24 Erxaiopta—Untrep States. Emperor Haile Selassie in a note to President Roosevelt 
presented as a gift to the United States a house and the land on which it stands in 
Addis Ababa, the present headquarters of the United States Legation. Text of 
letter: D. S. B., Dec. 3, 1944, pp. 654-655. 


November, 1944 

1-February 1, 1945 Yucostav CoMMITTEE OF NATIONAL LIBERATION—YUGOSLAVIA (in 
exile). Text of agreement, signed Nov. 1 in Belgrade, and annexes, signed Dec. 7, 
for the establishment of a Regency Council and election of a Constituent Assembly : 
London Times, Jan. 24, 1945, p.3. Summary: B. J. N., Feb. 3, 1945, pp. 115-116. 
Text of statement of Jan. 11, 1945 by the Government in London regarding the 
agreement: London Times, Jan. 12, 1945, p. 4. Acting Secretary of State Grew 
confirmed officially Feb. 1 that the United States had encouraged elements in 
Yugoslavia to establish a unified régime to which the United States could accredit a 
diplomatic mission. Text of statement: N. Y. Times, Feb. 2, 1945, p. 8; D. S. B., 
Feb. 4, 1945, p. 153. 


15 A.Bantia—UnitTep States. Text of statement by the Acting Secretary of State 
relative to United States policy toward Albania’s struggle for freedom: D. S. B., 
Nov. 19, 1944, p. 591. 


16/December 9 France (Provisional Government) Recoenition. Spain and the Vatican 
granted recognition. N.Y. Times, Nov. 17 and Dec. 10, 1944, pp. 8, 9; B. J. N., 
Dec. 23, 1944, p. 1136. 


Canapa—Inp1a. Signed mutual-aid agreement at Ottawa. D.S. B., Jan. 7, 1945, 
p. 32. 


BuLGarRta—UnirTep Srates. Relations reéstablished by appointment of a United 
States foreign service officer, a preliminary to resumption of full diplomatic rela- 
tions. N.Y. Times, Nov. 19, 1944, p. 15. 

Business CONFERENCE. At closing session the Conference endorsed a report calling 
for an intergovernmental study of cartels and reactivization of the International 


Chamber of Commerce. Elected W. W. Aldrich as President of the I.C.C. Sum- 
mary of activities: N. Y. Times, Nov. 19, 1944, Sec. 5, p. 6. 
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FRANCE (Provisional Government). French Ministry of Justice announced creation 
of a “high court of justice to try leaders and members of the Vichy Government for 
crimes committed in the exercise of their functions” (1 judge, 2 assistants, and 24 
jurors from a special panel). N.Y. Times, Nov. 19, 1944, p. 29. 


21 Cuina—Ecvuapor. Announcement of repeal by Ecuador of its Exclusion Law. 
N. Y. Times, Nov. 22, 1944, p. 7. 


21 Hutt, Corpe.ti. Resigned as Secretary of State. N.Y. Times, Nov. 28, 1944, p. 
16; D. S. B., Dec. 3, 1944, p. 649. 


22 BELGIUM—FRANCE (Provisional Government). Signed agreement for the exchange 
of French ore for Belgian coal. B. J. N., Dec. 9, 1944, p. 1067. 


22/December 20 CaNnapa—Unirep Srates. Effected agreement by exchange of notes at 
Washington for the disposition of defense facilities established in Canada by the 
United States. Texts: D. S. B., Feb. 4, 1945, pp. 162-163. 


24 CZECHOSLOVAKIA (in exile). Government in London broadcast its law establishing 
interim administration of liberated territory as decreed by President BeneS after 
approval by the Cabinet and State Council. Text: News of Czechoslovakia (N. Y.), 
Dec. 1, 1944, p. 2. 


24 Soviet Russta—YuGOsLAV CoMMITTEE OF NATIONAL LIBERATION. Issued joint 
communiqué declaring necessity for a united Yugoslav Government. B. I. N., 
Dec. 9, 1944, p. 1082. 


24/30 Po.anp (in exile). Premier Mikolajczyk resigned and was succeeded by Stanislaw 
Kwapinski who failed to form a Cabinet. N.Y. Times, Nov. 25, 1944, p.1. A 
new Government under premiership of Thomas Arciszewski was announced on 
Nov. 30. Personnel: N. Y. Times, Dec. 1, 1944, p. 10. 


29 CzEcHOSLOVAKIA (in exile)—FRANCE (Provisional Government). Signed agreement 
for the exchange of prisoners of war and deportees. N. Y. Times, Nov. 30, 1944, 
p. 3; London Times, Nov. 30, 1944, p. 3. 


December, 1944 
1 Srerrinius, Epwarp R. Became Secretary of State. D.S.B., Dec. 3, 1944, p. 653. 


2 Spain—Unirep Srates. Effected agreement, by exchange of notes at Madrid, re- 
lating to the operation of international air transport service. Text: D. S. B., Dec. 
3, 1944, pp. 674-676. 


5/20 Great Brirarn—Greece. Statements on Greece by Prime Minister Churchill 
on Dec. 5 and by Foreign Secretary Eden on Dec. 20. Text: N. Y. Times, Dec. 6 
and 21, 1944, pp. 4, 6. 


War Crimes. Foreign Minister Eden announced in the House of Commons that all 
neutral countries to which inquiries were sent had given ‘‘not unsatisfactory” 
assurances of their refusal to grant refuge to war criminals. N.Y. Times, Dec. 7, 
1944, p. 10. 


Greece. Statement by Secretary of State Stettinius regarding present situation in 
Greece. Text: Cong. Rec. (daily), Dec. 7, 1944, p. 9122; N. Y. Times, Dec. 8, 1944, 
p. 13; D. S. B., Dec. 10, 1944, p. 713. 


10-27 France (Provisional Government)—Soviet Russia. Signed treaty of alliance and 
mutual assistance at Moscow on Dec. 10. N. Y. Times, Dec. 11, 1944, pp. 1, 10. 
Text: N. Y. Times, Dec. 18, 1944, p. 8; Russian Embassy. Information Bulletin, 
Dec. 28, 1944, pp.. 1-2; D. S. B., Jan. 7, 1945, pp. 39-40. Summary: London 
Times, Dec. 18, 1944, p.3. English and French texts: Free France (N. Y.), Jan. 19, 
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1945, pp. 78-80. French Consultative Assembly approved the pact Dec. 22. p. 80; 
B.I.N., Jan. 6, 1945, p. 84. Announcement of Dec. 27 stated the Praesidium of 
the Supreme Soviet had ratified. p. 43. 


Cuite—Soviet Russia. Reéstablished relations, the necessary papers being signed 
in Washington. London Times, Dec. 12, 1944, p. 4; B. I. N., Dec. 28, 1944, p. 
1119. 


Bounparigs (Poland). Speech by Prime Minister Churchill backing Russia’s de- 
mand for a new western frontier, extension of Poland’s western frontier at German 
expense. Text: N. Y. Times, Dec. 16, 1944, p. 6; London Times, Dec. 16, 1944, 
p. 7. Summary: B. J. N., Dec. 23, 1944, pp. 1124-1127. 


Jews In Rumania. King Michael signed a decree abolishing restrictions on Jews and 
laying groundwork for restoration of full citizenship rights. N.Y. Times, Dec. 19, 
1944, p. 8. 


DrENMARK—UNITED States. Effected agreement, by exchange of notes at Washing- 
ton, granting rights in Denmark and Greenland to United States’ airlines, effective 
provisionally Jan. 1, 1945. N.Y. Times, Dec. 17, 1944, p.25. Text: Ex. Agr. Ser. 
No. 430. 


Nicaracua—Soviet Russia. Announcement of establishment of diplomatic rela- 
tions. N. Y. Times, Dec. 17, 1944, p. 7. 


SwEDEN—UnriTep Sratses. Effected agreement, by exchange of notes at Washing- 
ton, for commercial air transport services. N. Y. Times, Dec. 17, 1944, p. 25. 
Text, with annex and notes: D. S. B., Dec. 17, 1944, pp. 757-759; Ex. Agr. Ser. 
No. 431. 


FInLAND—Sovret Russia. Signed agreement on terms for delivery of reparations. 
N. Y. Times, Dec. 21, 1944, p. 11. 


Bounpariss (Poland). Text of statement by Secretary of State Stettinius relative 
to guaranteeing frontiers in Europe, with special application to Poland: N. Y. 
Times, Dec. 19, 1944, p. 8; D. S. B., Dec. 24, 1944, p. 836; London Times, Dec. 19, 
1944, p. 4. 


Erniop1a—GreaT Britain. Signed a temporary agreement providing for with- 
drawal of British military forces, opening of airfields to Allied forces etc. N. Y. 
Times, Dec. 20, 1944, p. 11; B. J. N., Jan. 6, 1945, p. 32. 5 main provisions: Lon- 
don Times, Dec. 21, 1944, p.3. Text of treaty, annex to Art. VI and five letters: 
D.S. B., Feb. 11, 1945, pp. 200-208; Cmd. 6584. 


21 Cxme—SwirzerRtanp. Signed financial agreement. D. S. B., Feb. 25, 1945, pp. 
314-315. 


21/January 4, 1945 Psro—Unrrep States. Exchanged notes at Washington providing 
for the second Peruvian-United States codperative fellowship program. D.S. B., 
Feb. 18, 1945, p. 218. 


21/February 6, 1945 Canapa—UniTep Srates. United States ratified Dec. 21 the treaty 
for the avoidance of double taxation, signed Ottawa, June 8, 1944. D.S.B., Dec. 
24, 1944, p. 840. Text of treaty: Cong. Rec. (daily), Dec. 6, 1944, p. 9025-9027. 
Exchanged ratifications at Washington, Feb. 6, 1945. D.S. B., Feb. 11, 1945, 
p. 199. 


23-January 2, 1945 HuNnGartaN NaTIoNaL ASSEMBLY. Moscow announced a provisional 
assembly had been elected in liberated area and had started work in Debrecen 
toward setting up a provisional government which would codperate with the 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


United Nations. B.J. N., Jan. 6, 1945, p. 38; N. Y. Times, Dec. 24, 1944, p. 12. 
Members of Provisional Government: London Times, Dec. 29, 1944, p. 3; N. Y. 
Times, Dec. 25, 1944, p. 11. Moscow radio announced Dec. 30 the Soviet-spon- 
sored Provisional Government had asked for the conclusion of an armistice, and 
had declared war on Germany. N. Y. Times, Dec. 31, 1944, p. 12. Hungarian 
and Russian envoys, with United States and British representatives began dis- 
cussions Jan. 2. N.Y. Times, Jan. 3, 1945, p. 4. 


23/January 15, 1945 Ecuapor—UnitTep States. Exchanged notes at Quito providing 
for contributions from both countries to continue health and sanitation program 
initiated by exchange of notes signed at Washington Feb. 24, 1942. D.S. B., Feb. 
25, 1945, p. 314. 


26 FRANCE (Provisional Government)—Po.isH CoMMITTEE OF NATIONAL LIBERATION. 
French Government announced it was sending an “observer” to the Polish Com- 
mittee to handle repatriation of its citizens. N.Y. Times, Dec. 27, 1944, p. 3. 


26-February 12,1945 Greece. After the decree of Nov. 7, ordering dissolution of guerrilla 
ELAS forces, civil strife broke out. On Dec. 26 Prime Minister Churchill and Sec- 
retary Eden met in Athens with guerrilla political leaders, known as EAM. N.Y. 
Times, Dec. 27, 1944, pp. 1, 6. On Dec. 27 political leaders of various parties 
agreed on establishment of a regency. N. Y. Times, Dec. 28, 1944, pp. 1, 7. 
Text of peace terms offered by EAM: p.7. Ina Royal Proclamation King George 
II appointed Archbishop Damaskinos to be Regent. Text of proclamation: N. Y. 
Times, Dec. 31, 1944, p. 12. The Regent was sworn in Dec. 31. N.Y. Times, 
Jan. 1, 1945, p. 1; London Times, Jan. 1, 1945, p.4. Texts of official reports from 
the British Embassy and Archbishop of Athens: London Times, Dec. 29, 1944, p. 4. 
Day-to-day summary of developments in Greece: B. J. N., Jan. 6, 1945, pp. 16-24. 
Civil war ended with signature of a truce on Jan. 11. N.Y. Times, Jan. 12, 1945, 
p.1. Text of truce, to become effective Jan. 15: London Times, Jan. 13, 1945, p. 3. 
The Government and EAM leaders signed a peace agreement on Feb. 12. Text of 
announcement: N. Y. Times, Feb. 13, 1945, p. 6. Text of agreement: London 
Times, Feb. 14, 1945, p. 3. Political background, Feb.—Dec. 1944: B. J. N., Jan. 
20, 1945, pp. 47-54. 


28 SwITZERLAND. Federal Council decided to repeal the anti-Communist laws. 
B.I.N., Jan. 6, 1945, p. 42. 


29 ITaty—Norway (in exile). Resumption of normal diplomatic relations announced 
by Italy. N.Y. Times, Dec. 30, 1944, p. 6. 


30-February 15, 1945 War Dectarations. Moscow radio announced Hungarian Pro- 
visional Government had declared war on Germany. N. Y. Times, Dec. 31, 1944, 
p. 12. This action was confirmed in Article I of Armistice agreement of Jan. 20, 
1945. Other countries declared war as follows: Paraguay, Feb. 8, on Axis Powers. 
London Times, Feb. 9, 1945, p. 3. Ecuador, Feb. 2, a “‘state of belligerency” with 
Japan. N.Y. Times, Feb. 10, 1945, p.6. Peru, Feb. 12, on Germany and Japan. 
N. Y. Times, Feb. 13, 1945, p. 12. Uruguay, Feb. 15, on Germany and Japan. 
Venezuela, Feb. 15, on the Axis. N.Y. Times, Feb. 16, 1945, p. 11. 


31 Po.isH NationaL Councit (Lublin group). 105 members decided to create the 
Polish Provisional Government, headed by Boleslaw Berut as President, and 
Edward B. Osubka-Morawski as Prime Minister and Minister of Foreign Affairs. 
N. Y. Times, Jan. 1, 1945, p. 1; London Times, Jan. 1, 1945, p. 4. Personnel of 
Provisional Government: B. J. N., Jan. 6, 1945, p. 41. 
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January, 1945 
1 FRANCE (Provisional Government)—Unirep Srates. Henri Bonnet presented let- 
ters of credence as Ambassador at Washington. D.S. B., Jan. 7, 1945, p. 41. 


PoLaND (in exile). The Government issued a statement concerning present condi- 
tions in and its peacetime aims for Poland. Text: Polish Review (N. Y.), Jan. 18, 
1945, p. 1. Summary: B. J. N., Jan. 6, 1945, p. 41. 


BEeLGiuM—THE NETHERLANDS (in exile). Signed agreement in London regulating 
treatment and eventual repatriation of refugees. B. J. N., Jan. 20, 1945, p. 82. 


Mexico—UnirTep States. Mexico made final payment in settlement of claims for 
property damage suffered during the Mexican revolution, in accordance with Art. 
II of the Convention signed at Mexico City, Apr. 24, 1984. Payment was also 
made for interest due under Art. III of the same convention. D. 8S. B., Jan. 7, 
1945, p. 43. 


PoLaNnD (Provisional Government). The Lublin Government announced it would 
not recognize financial obligations incurred by the London Government. B.J.N., 
Jan. 20, 1945, p. 89. 


PoLanpD (Provisional Government). The Prime Minister and Defense Minister of 
the newly constituted government announced the Government’s aims. N. Y. 
Times, Jan. 3, 1945, p. 9. 


FRANCE (Provisional Government)—Grerat Britain. Announcement of signature 
of agreement to restore regular shipping traffic, with accommodations for certain 
civilians. London Times, Jan. 4, 1945, p. 4; B. I. N., Jan. 20, 1945, p. 83. 


JAPAN—TuRKEY. Turkey announced plans to break off diplomatic relations with 
Japan, effective on Jan. 6. D.S. B., Jan. 7, 1945, p. 20; London Times, Jan. 4, 
1945, p. 4; N. Y. Times, Jan. 4, 1945, p. 9. 


5-February 3 Poutsu (Provisional Government) REcoGniTion. Russia announced 
recognition Jan.5. N.Y. Times, Jan. 6, 1945, p.1; B. J. N., Jan. 20, 1945, p. 92. 
Polish Government in London in a statement of Jan. 8 said recognition by Russia 
constituted a violation of the right of the Polish nation to possess an independent 
state, free from foreign intervention. London Times, Jan. 9, 1945, p.4. Czecho- 
slovak Government in exile recognized the Lublin régime with the breaking of 
diplomatic relations with the Government in London. N. Y. Times, Feb. 1, 1945, 
p. 4. Bulgaria granted recognition Feb. 3. N.Y. Times, Feb. 5, 1945, p. 4. 


6/10 Pan AMERICAN UNION—ARGENTINA. Secretary of State Stettinius’ note of Jan. 6 
to the Governing Board of the Pan American Union stated his Government’s 
opinion that no action should be taken now on Argentina’s prior request that a 
meeting of American Foreign Ministers be called to consider existing situation 
between Argentina and other American Republics. Text: D. S. B., Jan. 21, 1945, 
p.91. Argentina announced Jan. 10 it would not participate in future meetings of 
the Union. N. Y. Times, Jan. 11, 1945, p. 1. Text of announcement: p. 8. 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL Law. Opened 
week-long session at Havana. The Academy was created by the Inter-American 
Bar Association. N.Y. Times, Jan. 9, 1945, p. 17. 


10 France (Provisional Government)—GerrMANY. French Government announced 
that ‘‘measures of de facto annexation taken unilaterally in Alsace and Lorraine by 
the Reich Government are without validity in the eyes of France.” B.J.N., Jan. 
20, 1945, p. 84. 
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11 Eeyept—Great Britain. Announcement of a new financial agreement. N. Y. 
Times, Jan. 12, 1945, p. 9; B. J. N., Jan. 20, 1945, p. 86. Text: Cmd. 6582. 


12 DaRDANELLES. Announcement made in London that Turkey is permitting war 
supplies to be shipped through the Straits to Russia. N.Y. Times, Jan. 13, 1945, 
p. 2. 


15/31 Untrep Nations CoMMISSION FOR THE INVESTIGATION OF WaR Crimgs. Viscount 
Finlay was appointed United Kingdom representative on Jan. 15. N.Y. Times, 
Jan. 16, 1945, p.9. On Jan. 31 Lord Wright, the representative of Australia, was 
elected Chairman, and continuance of efforts to bring criminals to justice was 
promised. N.Y. Times, Feb. 1, 1945, p. 4; London Times, Feb. 1, 1945, p. 4. 


18 UNCONDITIONAL SURRENDER. Prime Minister Churchill, in speech in the House of 
Commons, proclaimed solidarity of British, Russian, and United States’ demands 
for unconditional surrender. Text: N. Y. Times, Jan. 19, 1945, pp. 12-13; London 
Times, Jan. 19, 1945, pp. 5-7. 


February 

3-18 Poxtanp (Provisional Government). Lublin radio reported the Government had 
taken over administration in liberated Warsaw. N.Y. Times, Jan. 19, 1945, p. 4; 
London Times, Jan. 19, 1945, p.4. Manifesto issued by the Provisional Govern- 
ment and the National Council of the Homeland, called on liberated areas to sup- 
port the Lublin leaders. Excerpts from manifesto: N. Y. Times, Jan. 22, 1945, p. 
3. Moscow radio announced Feb. 3 the Provisional Government had been estab- 
lished at Warsaw. WN. Y. Times, Feb. 4, 1945, p. 21. 


ARMISTICE (Hungarian). The Hungarian Provisional Government signed an armis- 
ticeat Moscow. N.Y. Times, Jan. 21, 1945, pp. 1,14. By its provisions Hungary 
will pay reparations of 300 million dollars in commodities. Text: N. Y. Times, 
Jan. 22, 1945, p. 4; D. S. B., Jan. 21, 1945, pp. 83-86; see below, Supplement, 
pp. 97--103. Summary: B. I. N., Feb. 3, 1945, pp. 114-115. 


JAPAN—UNITED States. Announcement of receipt of communication from Japanese 
Government giving notification of its consideration of further exchange of nationals 
between Japan and the United States. Text: D. S. B., Jan. 28, 1945, p. 182; N.Y. 
Times, Jan. 23, 1945, p. 8. 


PoLaND (in exile). In a memorandum to the British and United States Govern- 
ments the Polish Premier suggested that an Inter-Allied commission temporarily 
administer Polish territory pending a free election. N.Y. Times, Jan. 24, 1945, 
p. 4; London Times, Jan. 24, 1945, p. 3. Text: Polish Review (N. Y.), March 1, 
1945, p. 2. 


22/29 Yucostavia (in exile). King Peter requested the resignation of Premier Subasitch 
on Jan. 22, and on the 29th accepted the resignation of the Cabinet and reap- 
pointed it. He consented to the proposal to delegate his powers to a Regency 
Council, pending a popular decision as to his return. N.Y. Times, Jan. 23, 1945, 
p. 1; Jan. 30, pp. 1, 4; London Times, Jan. 23, 1945, p.4. Text of Regency Decla- 
ration: London Times, Jan. 30, 1945, p. 4. 


22/February 2 ArcuBisHop oF CaNTERBURY. Dr. Geoffrey Francis Fisher, Bishop of 
London, was elected on Jan. 22, and the election was confirmed Feb. 2. N. Y. 
Times, Jan. 23, 1945, p. 5; London Times, Feb. 3, 1945, p. 2. 


24 YuaGostav Fiac. Yugoslav ships to display in future the red-starred flag of Marshal 
Tito, in place of the blue, white, and red tricolor of the Royal Yugoslav Govern- 
ment. N.Y. Times, Jan. 25, 1945, p. 4. 
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25-26 CanapaA—UNITED States. Representatives met in New York to discuss matters 
arising out of the International Civil Aviation Conference at Chicago. D.S. B., 
Jan. 21, 1945, p.110. Text of announcement issued at close of meeting. D.S. B., 
Feb. 4, 1945, p. 160. 


25-31 INTERNATIONAL LaBoR OFFice. 94th session of the Governing Body opened Jan. 25 
in London. N. Y. Times, Jan. 26, 1945, p. 4. Declaration, adopted Jan. 26, 
supported Dumbarton Oaks Proposals. N. Y. Times, Jan. 27, 1945, p. 3. At 
closing session Italy’s readmission was delayed and placed on agenda for session at 
Quebec next year. N.Y. Times, Feb. 1, 1945, p. 8. 


27 IcELAND—UNITED States. Signed reciprocal air transport agreement at Reykjavik. 
N.Y. Times, Jan. 31, 1945, p. 8. Text: D. S. B., Feb. 4, 1945, pp. 170-172. 


30 France (Provisional Government)—ITaty. France appointed two consuls at 
Palermo and Bari. N. Y. Times, Jan. 31, 1945, p. 9. 


February, 1946 
1 BELGIUM—UNITED States. United States restored closed letter service in liberated 
areas of Belgium. WN. Y. Times, Feb. 2, 1945, p. 2. 


CzECHOSLOVAKIA (in exile)—-PoLAND (in exile). Polish Government in London 
broke off diplomatic relations with Czechoslovakia. N.Y. Times, Feb. 2, 1945, p. 
3; London Times, Feb. 2, 1945, p.3. Text of Polish announcement: Polish Review 
(N. Y.), Feb. 15, 1945, p. 2. 


Frntanp—Unitep States. Announcement that United States had permitted 
Finland to pay the Dec. 15, 1944, installment on its debt. N. Y. Times, Feb. 2, 
1945, p. 1. 


Itaty—Unirep Srates. United States announced steps to permit subsistence 
remittances to be sent to recently freed Italian provinces. N. Y. Times, Feb. 2, 
1945, p. 2. 


War Crimes. Statement issued by Acting Secretary of State Grew. Text: N. Y. 
Times, Feb. 2, 1945, p. 6; D. S. B., Feb. 4, 1945, pp. 154-155. 


IRELAND—UNITED States. Effected agreement, by exchange of notes at Washing- 
ton, regarding international air transport. Text of agreement and annex: D.S. B., 
Feb. 4, 1945, pp. 172-174. 


Soviet Russia. Alexei, former Metropolitan of Novgorod, was crowned Patriarch 
of Moscow and All the Russias. N.Y. Times, Feb. 5, 1945, p. 4; London Times, 
Feb. 3, 1945, p. 3. 


4-13 Crimea ConFERENCE. Prime Minister Churchill, President Roosevelt, and Marshal 
Stalin opened conference Feb. 4 at Yalta. At close of meeting a communiqué was 
issued. Text: 79th Cong., Ist sess. Senate. Doc. 8; N. Y. Times, Feb. 13, 1945, p. 
4; London Times, Feb. 14, 1945, p. 4; Russian Embassy. Information Bulletin, 
Feb. 23, 1945, pp. 6-8; D. S. B., Feb. 18, 1945, pp. 213-216. On Feb. 13 the 
Polish Government in London issued a statement declaring its refusal to accept 
decisions made at the Conference. On Feb. 13 announcement was made of Premier 
Arciszewski’s appeal to President Roosevelt and Prime Minister Churchill. Texts: 
N. Y. Times, Feb. 14, 1945, p. 12. 


FRaNcE (Provisional Government). Gen. de Gaulle stated three major peace de- 
mands and declared France would not be bound by any Inter-Allied decisions 
unless it had had a part in framing them. Text: N. Y. Times, Feb. 6, 1945, p. 10. 


FRANCE (Provisional Government)—LEBANON—Syr1A. Lebanese Minister in Lon- 
don, speaking for Syria as well as his own country, stated the two countries were un- 
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willing to grant to France any special privileges or make any treaties with France 
which would compromise their status with other Arab states. N.Y. Times, Feb. 
6, 1945, p. 12. 


6-17 Trape Union Conaress. World Trade Union Congress opened Feb. 6 in London. 
London Times, Feb. 7, 1945, p. 8. Agenda: London Times, Dec. 8, 1944, p. 2. 
Text of Sir Walter Citrine’s proposals for postwar treatment of Germany: N. Y. 
Times, Feb. 10, 1945, p. 4; London Times, Feb. 10, 1945, p.2. Adopted Feb. 15a 
report calling on the United Nations to reconsider their economic and other rela- 
tions with Spain, Argentina, and all other Fascist countries. A curb on Swedish 
and Swiss trade with Germany was also asked. N.Y. Times, Feb. 16, 1945, p. 12. 
On Feb. 16 it adopted a comprehensive report on treatment of Germany, punish- 
ment of war criminals, etc. N. Y. Times, Feb. 17, 1945, p. 7. Brief summary: 
London Times, Feb. 17, 1945, p.2. Voted to establish a committee of 41 members 
to form a new world group having a secretariat with headquarters in Paris. WN. Y. 
Times, Feb. 18, 1945, p. 11. 


Po.anp (in exile). Statement issued in London cited help rendered to the Allies and 
demanded respect for its rights. Excerpts: N. Y. Times, Feb. 10, 1945, p. 4. 


War Crimes. Summary of neutral countries’ attitudes on the question of refuge for 
war criminals: N. Y. Times, Feb. 10, 1945, p.3; D. S. B., Feb. 11, 1945, pp. 190-191. 


Great Brirain—Sovier Russia. Signed agreement.at the Crimea Conference for 
the care and rehabilitation of liberated prisoners and internees. London Times, 
Feb. 13, 1943, p. 4. 


Soviet Russta—Unirep Srares. Signed agreement, identical with Anglo-Russian 
agreement of the same date, for the care and rehabilitation of liberated prisoners 
and internees. London Times, Feb. 13, 1945, p. 4. 


Germany. Conscription of women from 16 to 60 years for the Volkssturm was 
ordered. N. Y. Times, Feb. 13, 1945, p. 9. 


ArAB Nations. Foreign Ministers of Egypt, Saudi Arabia, Iraq, Transjordan, and 
Syria met in Cairo to draft a constitution for an Arab league. N.Y. Times, Feb. 
15, 1945, p. 4; London Times, Feb. 15, 1945, p. 4. 


MULTIPARTITE CONVENTIONS 
Arm Services TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 
The Netherlands. Jan. 11, 1945. D.S. B., Jan. 21, 1945, p. 108. 
Norway. Jan. 30, 1945. 
Jnited States. Feb. 8, 1945. N. Y. Times, Feb. 10, 1945, p. 24; D. S. B., Feb. 11, 
1945, p. 198. 
Adherence: 
Newfoundland. London Times, Jan. 17, 1945, p. 3; D. S. B., Feb. 18, 1945, p. 224. 
Signature: 
Canada. Feb. 10, 1945. N.Y. Times, Feb. 11, 1945, p. 10; D. S. B., Feb. 11, 1945, 
p. 198. 
Guatemala. Jan. 30, 1945. 
Norway. Jan. 30, 1945. D.S. B., Feb. 4, 1945, p. 169. 
List of signatures to and including Jan. 12, 1945: D. S. B., Jan. 14, 1945, p. 67. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5246-5247. 
Arr TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 
The Netherlands (with reservation), Jan. 11, 1945. D.S. B., Jan. 21, 1945, p. 108. 
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United States. Feb. 9, 1945. N. Y. Times, Feb. 10, 1945, p. 24; D. S. B., Feb. 11, 
1945, p. 198. 
Adherence: 
Newfoundland. London Times, Jan. 17, 1945, p. 3. > 
Signature: 
Guatemala. Jan. 30, 1945. D.S.B., Feb. 4, 1945, p. 169. 
List of signatures to and including Jan. 12, 1945: D. S. B., Jan. 14, 1945, p. 67. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5247-5248. 
AviaTION. Interim Agreement. Chicago, Dec. 7, 1944. 
Acceptance: 
Canada. D.S. B., Jan. 14, 1945, p. 67; N. Y. Times, Jan. 19, 1945, p. 10. 
The Netherlands. Jan. 11, 1945. D.S. B., Jan. 21, 1945, p. 108. 


United States. Feb. 9, 1945. D.S. B., Feb. 11, 1945, p. 198; N. Y. Times, Feb. 10, 
1945, p. 24. 


Signatures: 
Guatemala. Jan. 30, 1945. 
Norway. Jan. 30, 1945. D.S. B., Feb. 4, 1945, p. 169. 
List of signatures to and including Jan. 12, 1945: D. S. B., Jan. 14, 1945, p. 67. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5238-5241. 
AviaTION CONFERENCE. Final Act. Chicago, Dec. 7, 1944. 
Signatures: 52 countries. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5234—-5238. 
List of signatures to and including Jan. 12, 1945: D. S. B., Jan. 14, 1945, p. 67. 
AvIATION CONVENTION. Chicago, Dec. 7, 1944. 
Signatures: 
Guatemala. Jan. 30, 1945. 
Norway. Jan. 30, 1945. D.S. B., Feb. 4, 1945, p. 169. 
List of signatures to and including Jan. 12, 1945: D. S. B., Jan. 14, 1945, p. 67. 
Text: Cong. Rec. (daily), Dec. 19, 1944, pp. A5241-5246. 


InTER-AMERICAN AUTOMOTIVE TRAFFIC. Washington, Dec. 15, 1943. 
Ratification: 


Brazil. Nov. 7, 1944. 
Ratification deposited: 
Brazil. Jan. 8, 1945. D.S. B., Jan. 21, 1945, p. 108. 


INTER-AMERICAN INSTITUTE OF AGRICULTURAL ScriENcES. Washington, Jan. 15, 1944. 
Ratification: 


Dominican Republic. Dec. 21, 1944. 
Ratification deposited: 
Dominican Republic. Jan. 10, 1945. D. 8S. B., Jan. 21, 1945, p. 108. 


InrER-AMERICAN RaApio CoMMUNICATIONS ARRANGEMENT. Revision, Santiago, Chile, 
Jan. 26, 1940. 


Ratification deposited: 
Venezuela. Dec. 1, 1944. D.S. B., Jan. 28, 1945, p. 147. 
InrER-AMERICAN UNIVERSITY. Panama, Oct. 4, 1943. 
Ratification: 
Venezuela. Nov. 6, 1944. 
Ratification deposited: 
Venezuela. Jan. 17, 1945. D.S. B., Feb. 4, 1945, p. 175. 
Rerucegs Stratus. Geneva, Oct. 28, 1933. 
Denunciation canceled: 
France (Provisional Government). Nov. 8, 1944. D.S. B., Jan. 21, 1945, p. 110. 
Sanrrary CoNVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
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Signatures: 
France, Poland, Great Britain and Northern Ireland, United States (with reservation), 
D. 8S. B., Jan. 7, 1945, p. 10. 
China. Jan. 11, 1945. 
South Africa. Jan. 13, 1945. 
Egypt, Canada, Cuba, Dominican Republic, Ecuador, Nicaragua, Peru, Luxembourg, 
Greece, Honduras, Haiti, Czechoslovak Republic. Jan. 15, 1945. 
Came into force Jan. 15, 1945, except for United States, Egypt, Canada, Cuba, Dominican 
Republic and Peru, which signed subject to ratification. D.S.B., Jan. 21, 1945, p. 109. 
Open to accession after Jan. 15, 1945 by any non-signatory country. 
SanrraRy CONVENTION FOR ArR NavicaTion. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. 
Signatures: 
France, Poland, Great Britain and Northern Ireland, United States (with reservation). 
D. S. B., Jan. 7, 1945, p. 10. 
China. Jan. 11, 1945. 
South Africa. Jan. 13, 1945. 
Egypt, Canada, Cuba, Dominican Republic, Nicaragua, Peru, Luxembourg, Ecuador, 
Greece, Honduras, Haiti, Bolivia. Jan. 15, 1945. 
Came into force Jan. 15, 1945, except for United States, Egypt, Canada, Cuba, Dominican 
Republic and Peru, which signed subject to ratification. D.S.B., Jan. 21, 1945, p. 109. 
Open for accession after Jan. 15, 1945 by any non-signatory country. 
SoutH AMERICAN Rap1io ComMUNICATIONS AGREEMENT. Santiago, Chile, Jan. 16, 1940. 
Ratification deposited: 
Venezuela. Dec. 1, 1944. D.S. B., Jan. 28, 1945, p. 147. 
Suear Propuction & Marketinc. Protocol. London, Aug. 31, 1944. 
Text: Cong. Rec. (daily), Dec. 6, 1944, pp. 9030-9031. 
TRADE MARK AND COMMERCIAL CONVENTION & Prorocot. Washington, Feb. 20, 1929. 
Denunciation of the Protocol: 
Haiti. Nov. 27, 1944. D.S. B., Jan. 21, 1945, p. 107. 
U.N.R.R.A. Washington, Nov. 9, 1943. 
Ratifications: 
Guatemala. June 7, 1944. D.S. B., July 30, 1944, p. 129. 
India (effective April 24, 1944). 
Venezuela. Aug. 28, 1944. 
Ratification deposited: 
Venezuela. Nov. 17, 1944. D.S.B., Dec. 10, 1944, p. 733. 
UnitEp Nations Washington, Jan. 1, 1942. 
Signatures: 
France. Jan. 1, 1945. D.S.B., Jan. 7, 1945, p. 19; N. Y. Times, Jan. 2, 1945, pp. 1, 8. 
Chile, Peru, Paraguay and Ecuador. Feb. 14, 1945. D. S. B., Feb. 18, 1945, pp. 
235-237; N. Y. Times, Feb. 15, 1945, p. 6. 
Dororay R. Dart 


JUDICIAL DECISIONS 
GEORGES TRIANDAFILOU v. MINISTERE PUBLIC 


MIXED COURTS IN EGYPT, COURT OF CASSATION * 


[June 29, 1942] 


— of crew of foreign war vessels are immune to local jurisdiction when on shore 
on duty. 


The Court, Mr. C. van AcKERE, presiding: 


Whereas Mr. Georges Triandafilou has appealed to this Court, within the 
delay required by the law, against the judgment of the Tribunal Correc- 
tional of Alexandria of May 4, 1942, which condemned him to 8 months in 
prison for having struck with a dagger a local police agent who was engaged 
in the performance of his duties; 

Whereas the first ground of the appeal is drawn from the incompetence of 
the mixed courts, the author of the appeal, a Greek subject, being a sailor on 
the torpedo boat destroyer ‘‘ Panther”’ of the Greek fleet anchored in the port 
of Alexandria; 

Whereas it is pertinent, as concerns the immunity from jurisdiction of 
warships in a foreign port, to distinguish between the immunity which the 
vessel itself enjoys, as representing the country whose flag it flies, and the 
personal immunity which the crew would enjoy, ‘‘by way of an extension,”’ 
which would result in withdrawing the crew to a greater or less degree from 
the territorial jurisdiction even when they had gone on land (Gidel, Droit 
international public de la mer, Vol. II, page 267; Fauchille, Traité de drott 
international public, Vol. I, Part 2, No. 619°); 

Whereas the immunity from jurisdiction of the vessel itself is not at issue 
in the present appeal, the offense for which Triandafilou was condemned 
having been committed on land, and being, moreover, an offense against the 
common law; whereas the opinions of the writers are divided as concerns the 
extent of the immunity from jurisdiction of the members of the crew who 
have left their vessels, and whereas the Institute of International Law, 
meeting in Stockholm in 1928, summarized international practice and the 
doctrinal teachings on the subject in the following resolutions: 


Article 20. If personnel of the vessel while on shore commit offenses 
against the local laws they may be arrested by the agents of the terri- 
torial authority and handed over to the local courts. Notice of the 
arrest is to be given to the commander of the vessel who may not de- 
mand that the persons arrested be delivered over to him. 

If the offenders, not having been arrested, have returned on board the 
territorial authority may not arrest them there but only demand that 


* The decisions which follow were discussed by Judge Jasper Y. Brinton in this JourNat, 
Vol. 38 (1944), at p.379. Translations from manuscripts kindly provided by Judge Brinton. 
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they be delivered over to the courts competent according to the law of 
the flag state and that it, the local state, be kept informed of the result 
of the proceedings. 

If personnel of the vessel while on shore on duty, whether individu- 
ally or collectively, are charged with offenses committed on shore the 
territorial authority may proceed to their arrest but must deliver them 
over to the commander of the vessel upon demand. 

The territorial authority may, when delivering over offenders, remit 
also a minute setting forth the facts; it has the right to demand that 
they shall be proceeded against before the competent authorities and 
that it shall be kept informed of the results of the prosecution. 


Whereas these resolutions, which, moreover, merely reproduce those 
adopted at The Hague in 1898, can be considered as stating the latest holding 
of international law on this subject; and whereas they are applicable not 
only when the warship is in port in passage elsewhere but also when it is re- 
maining there; whereas they should be applicable also in the very special 
circumstances of the instant case where the Greek forces are participating in 
war-like operations in common with the British forces which have assumed 
the defense of Egypt without, furthermore, this latter country itself being in 
a state of declared war; whereas in such a case there does not exist in fact any 
usage of international law which legally limits the sovereignty of the country 
where the ship is found; 

Whereas it would be permissible to ask whether Egypt, whose defense has 
been assumed at the present time by the British forces, and which concluded 
with Great Britain, on August 26, 1936, a treaty agreeing to the terms by 
which the immunity from jurisdiction of the soldiers and sailors of the latter 
was considerably extended, has not, in the absence of formal agreements such 
as are customary in such a matter, agreed tacitly, by receiving on its terri- 
tory the Greek forces allied to the British forces, to accord to them the benefit 
of the clauses of the treaty of 1936 or similar advantages; but whereas it re- 
sults from an official information included in the documents of this case that 
such assimilation has not been accepted by the Egyptian government; and 
whereas it could not be contested that Egypt, which has graciously opened its 
territory to the Greek forces, has the right to determine the conditions under 
which the provisional sojourn of these forces must be reconciled with respect 
for its sovereignty; 

Whereas the sole question which presents itself, from the point of view 
of sustaining the appeal, is that of knowing whether Triandafilou was or was 
not carrying out a mission under instructions at the moment when he com- 
mitted the aggression for which he has been convicted; 

Whereas the judgment from which appeal has been taken held that if 
Triandafilou came on shore to discharge a duty (purchase of food for the 
needs of the ship) and only with permission to return on board by midnight, 
he was no longer on duty when, coming out of a bar on the Place Mohamed 
Aly in a state of intoxication some minutes before midnight, he struck with a 
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knife an agent of the local police who, with the purpose of calming a dis- 
turbance which had just broken out among other persons, was setting about 
to conduct these other persons to the police station; 

Whereas the question of determining the juridical extent of a principle of 
international law is a legal question which pertains to the authority of the 
Court of Cassation; 

Whereas if the members of the crew of a warship enjoy the immunity from 
jurisdiction of the vessel itself when they are on shore this is only true in so 
far as they can be considered as agents for executing orders which are given 
them in the interests of the vessel; whereas it is in short the immunity of the 
vessel which projects itself beyond the vessel for the realization of its own 
ends; whereas such is the basis of the principle which withdraws them from 
the local jurisdiction when they are on duty; whereas it follows that these 
words should be interpreted not with reference to the activities of him who 
has received the order but with reference to him who has given the order and 
who must take cognizance of its execution; and whereas in the instant case 
the sailor Triandafilou did not return on board to give an account of his 
commission, and whereas he was therefore still on duty when he committed 
the aggression with which he was charged; whereas it results from these con- 
siderations that the first ground for the appeal is well founded and that there 
is no room for examining the other grounds; 

For these reasons, 

Reversing the decision of the lower court. 

Receives the appeal as made within the delay permitted; declares it well- 
founded ; quashes, in consequence, without referring it back to the lower court, 
the judgment which has been appealed; and orders the sailor Triandafilou to 
be set at liberty immediately ; costs to be paid by the Treasury. 


Alexandria, June 29, 1942. C. vAN ACKERE 
R. MERCINIER President 
Registrar 


PANOS STAMATOPOULOS v. MINISTERE PUBLIC 
MIXED COURTS IN EGYPT, COURT OF CASSATION 
[November 23, 1942] 


Jurisdiction of Mixed Courts in Egypt in matter of embezzlement not divested by incorpor- 
ation of Greek subject in forces enjoying limited immunity from local jurisdiction. 


The Court, Mr. C. vaN ACKERE, presiding: 

Whereas Mr. Panos Stamatopoulos was prosecuted on the charge of 
having continuously, from 1934 down to November 3, 1938, misappro- 
priated funds which he managed as a mandatory or business agent of Mr. 
Nicolas Papageorgiou, who had become insane; whereas, having been ir- 
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corporated in the Greek air forces, united with other Allied forces in Egyp- 
tian territory, in October, 1941, the case then being in its preliminary stages 
before the Correctional Court in Cairo, he maintained that the jurisdiction 
of the Mixed Courts had been divested in favor of the military jurisdiction; 
whereas, the Court in Cairo having declared itself competent by decision of 
April 20, 1942, he appealed to this Court against the said judgment within 
the time prescribed by the law; 

Whereas the appeal reveals that the sojourn of the Greek forces in the 
territory took place with the consent of the Egyptian Government, that the 
immunity from jurisdiction of (foreign) military forces as regards the local 
| authorities is recognized by international custom in the case of occupation 
or & sojourn consented to by the sovereign as well as in the case of forced 
occupation, and whereas this immunity should extend, out of the respect 
due to the foreign sovereignty, to all members of the military forces begin- 
ning with the date of their induction; 

Whereas the Ministére Public has raised a preliminary exception based 
on the facts that the offense dates back to the year 1934, that it had led to a 
preliminary hearing before the Mixed Tribunal, and that it was only in the 
year 1941 in the course of proceedings before judges who were dealing with 
the merits of the case that the appellant was incorporated in the Greek 
aviation, contending that it follows that, whatever be the purport of the 
international custom the exception of immunity from jurisdiction could 
not be raised; 

Whereas the rules of judicial competence are a matter of public order and 
are applicable to proceedings already under way when there had not yet 
occurred a judgment on the merits (Dalloz, Pratique, V bis, Lots et arretes, 
No. 235, etc.) (Correctional Tribunal in Cairo, April 15, 1940, R. G. 419/ 
63 A. J.); whereas the court could not therefore honor this preliminary ex- 
ception; 

Whereas it results from the documents submitted that the Egyptian 
Government refused to grant to the Greek forces the benefit of immunity 
from jurisdiction whether in civil or penal matters, with the sole option of 
applying their military code “‘ within the limits of the Greek army’’; 

Whereas the appellant objects that these conditions should have been 
agreed upon in advance to have this effect for if the consent to the sojourn 
of the troops is given without reservation it involves as of right, in virtue of 
international custom, complete immunity from jurisdiction (Case of The 
Exchange, reported by Gidel Droit International de la Mer, T. II, p. 267); 

Whereas the Court does not even have to decide at what moment the 
restrictive conditions indicated above were laid down by the Egyptian Gov- 
ernment, but it goes without saying that, assuming that these conditions 
had not been laid down and accepted before the arrival of the Greek troops 
in the territory where their recruitment took place, they could still have 
been accepted after the fact, even tacitly, by the absence of any objection; 
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now if at a given moment the Greek Legation solicited from the Egyptian 
Government civil immunity for the members of its armies—a thing which 
moreover had been refused to it without a diplomatic controversy having 
arisen in the wake of such a refusal—it is not known to the Court that it 
would have claimed at any time a penal immunity extending beyond that 
described above; whereas the appellant does not even allege, and neither 
in the instant case nor in other similar cases have the Greek authorities put 
forward the pretension of prosecuting and judging delinquents brought 
before the Mixed Courts; whereas in these conditions the Court finds itself 
bound by the provisions of the Mixed Penal Code and by the official notice 
given by the Egyptian Government on the subject of the character clothing 
the sojourn of the Greek troops in the territory (Court of Cassation, May 30, 
1938, Case of Alexander Spender v. Ministére Public; also June 6, 1938— 
Bulletin 50, p. 349); 

For these reasons, reversing the decision of the lower court, admits the 
appeal in point of the fact within the term allowed by law, but rejects it on 
the merits, condemns its author to pay the costs, and orders the confiscation 
of the deposit of £5, 

R,. MERCINIER CONSTANT VAN ACKERE 

Registrar President 


MALERO MANUEL v. MINISTERE PUBLIC 


MIXED COURTS IN EGYPT, COURT OF CASSATION 
[March 8, 1943] 


Spanish member of French Foreign Legion who had been convicted for attempted man- 
slaughter while on shore in Egypt outside of premises occupied by his unit held subject to 
jurisdiction of Mixed Courts, he not having been on duty at time of the offense. 


The Court, Mr. C. vAN ACKERE, presiding: 

Whereas Mr. Malero Manuel, a Spanish subject, a member of the French 
Foreign Legion, was remanded before the Court of Assizes for having, on 
September 1, 1943, attempted to kill one Marco Tahan by firing three re- 
volver shots at him; whereas he raised the question of the incompetence or 
at least the lack of exercise of competence of the jurisdiction of the Mixed 
Courts and whereas, the Court of Assizes having declared itself competent, 
he has appealed within the legal period; 

Whereas the appeal is based on the pretended existence of an interna- 
tional custom, according to which a soldier who is a member of a body of 
troops present in a foreign country with the consent of the sovereign of that 
country is subject to the jurisdiction of the military courts of his own 
country to the exclusion of the local territorial jurisdiction even in a case, 
such as the present one, of a violation of common law committed outside of 
the military premises and without the soldier being on duty at the time; 
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Whereas it does not appear from the record of the proceedings that an 
official notice had been given by the Egyptian Government concerning the 
conditions under which the Free French forces were present in the country; 
whereas the present case thus differs from that of the Greek forces dealt 
with in the decisions of June 9, 1942, November 23, 1942, and February 8, 
1943, in that it must be solved in the light of the generally admitted prin- 
ciples of international penal law; 

Whereas it is impossible to meet the appeal with a refusal to receive it 
based on Article 46 of the Egyptian Constitution according to which every 
international convention must, to be applicable, be covered by domestic 
legislation; and whereas, according to the terms of Article 2 of the Con- 
vention of Montreux, foreigners are not subject to Egyptian penal law 
except under reservation of the principles of international law; and whereas 
on the one hand the Convention of Montreux was the object of Law No. 48 
of July 24, 1937, and whereas, on the other hand, the principles which the 
appellant invokes did not result, according to the appeal, from conventions 
but from international customary law whose cbligation is not dependent 
upon the conclusion of formal conventions; and whereas it is, moreover, 
in this sense that this Court has decided in the cases mentioned above, 
confirming for the sailor and the soldier the principle of immunity from 
jurisdiction while on duty; 

Whereas before entering upon an examination of this appeal it is proper 
to make clear that if the Allied forces are in the country for the purpose of 
defending the territory under the British High Command, and to engage, 
consequently, in warlike operations, the position of Egypt cannot be assimi- 
lated in any way to that of a territory occupied by force; in the latter case 
the occupant imposes his own law, while in the case of a permitted sojourn— 
which is the present case—immunity from jurisdiction can only result from 
tacit renunciation of the exercise of the local sovereignty; the question is 
that of knowing what is, according to international custom, the extent of 
this tacit renunciation; 

Whereas the principle of the immunity from jurisdiction for armed forces 
located in a foreign country is no longer contested as concerns service 
offenses, disciplinary offenses, military offenses, violation of the common 
law committed within the military premises, and perhaps even those com- 
mitted outside against the security of the army (Journal de Droit Interna- 
tional Privé, 1882, p. 511; Faucille, Traité de Droit International Public, 
T. I. lére Partie, No. 266, note); there do not exist, in short, any serious di- 
vergences in the literature except as concerns violations of common law 
disturbing the public peace and security committed by a soldier outside of 
the military premises, either against an inhabitant or against other soldiers, 
on condition, moreover, that the offender is not on duty, for, in the latter 
case, he is considered as an integral part of the armed forces to which he 
belongs (decisions of June 29, 1942, and February 8, 1943, cited above) ; 
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Whereas American doctrine has remained faithful to the decision handed 
down in 1812 in the case of The Exchange, according to which the consent 
given by a sovereign to the occupation, the sojourn, or the passage of foreign 
forces implies, out of respect for the foreign sovereign, a complete renuncia- 
tion of the exercise of territorial jurisdiction (article by Archibald King in 
the American Journal of International Law of October 4, 1942); it is, more- 
over, incontestable that, at least as concerns penal matters, numerous authors 
have adhered to this doctrine; 

Whereas, however, by another doctrine the same extension is not given to 
tacit renunciation of violations of common law committed outside of the 
military premises, for then the local sovereignty is manifestly more deeply 
involved than the foreign sovereignty; this doctrine is taught in England 
by Lawrence and Oppenheim, whose opinion has already been cited by this 
Court in its decision of February 8, 1943; it is along the line of this doctrine 
that the practice of the British Government has developed; the law of 1940 
concerning Allied forces sojourning in Great Britain accords to them im- 
munity from jurisdiction for questions of discipline and administration 
alone, that is to say under the same conditions within which the Dominions 
had obtained such immunity by the “‘ Visiting Forces Act”’ of 1933; it was 
only in May, 1942, that the United States succeeded in obtaining, by special 
convention, the immunity from jurisdiction for common law offenses which 
they had vainly sought during the war of 1914-1918; the practice of the 
Australian government was in all points in conformity with that of the 
British: limitation of the immunity at the beginning of the war and an 
extension of an immunity in favor of the United States by a special Con- 
vention in May, 1942; these conventions were inspired by special circum- 
stances and do not imply, as the appellant alleges, the recognition of the 
existence of an obligatory principle of customary international law; the 
practice of the Egyptian Government has not been different, as the official 
notice given concerning the conditions of sojourn of the Greek forces in the 
territory proves, as likewise Military Proclamation No. 375 of March 2, 
1943, which grants penal immunity to the military forces of the United 
States without retroactivity and for a period which will terminate auto- 
matically at the end of the war; this proclamation, like the Anglo-Egyptian 
Convention of August, 1936, creates, moreover, new and exceptional rights 
freely accorded by the Egyptian Government; 

Whereas the states of Latin-America have also declared in favor of a 
restricted immunity: the so-called Bustamante Code, which was the object 
of resolutions adopted on February 20, 1928, at the time of the Sixth Con- 
ference on International Law of the American States, is phrased as follows 
in Article 299, which follows an article relating to the immunity of diplo- 
matic agents: ‘“‘nor are the penal laws of the State applicable to offenses 
committed within the field of military operations when it authorizes the 
passage of an army of another contracting state through its territory, except 
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offenses not legally connected with said army” (Hudson, M. O., International 
Legislation, Vol. IV, p. 2323); 

Whereas French theory in the matter is divided (Faucille, cited above; 
Travers, Droit Penal International, T. II, No. 879); as for the Court of Cassa- 
tion in France it draws a distinction between simple sojourn or passage of 
troops and occupation of territory properly speaking, the latter supposing a 
military authority operating outside of the boundaries of the military prem- 
ises assigned to the troops; by decision of February 29, 1868, handed down 
in the case of the English corvette Pearl (S. 1868, 1. 351), that court pro- 
nounced in favor of the local jurisdiction in the case of a violation of com- 
mon law committed by an English sailor who had gone on shore (without 
being on duty), while it rendered a series of decisions in the case of occupa- 
tion, the first of which came on January 19, 1865 (S. 65, 1. 53), and dates 
back to the occupation of Rome by French forces and which extended the 
competence of French military authority to infractions of the common law 
committed by soldiers and even by local inhabitants, taking account in each 
case, on the one hand, of the correlative rights and duties of the occupying 
power and, on the other hand, of the degree of organization of the adminis- 
trative machinery of the occupied state (note of Professor Roux to a decision 
of October 23, 1926: S. 1928, 1. 113); the appellant is entirely wrong in 
invoking these decisions in support of his appeal for they all suppose the 
right of safeguarding the public interest of the two states by the occupying 
army independently of military activity properly speaking; thus it is notable 
that the decision of January 19, 1865, more particularly invoked by the ap- 
pellant, is justified by the fact that the French armies occupied the city of 
Rome in order there to watch over, in the public interest, the faithful execu- 
tion of the treaty which had been concluded; now the Allied troops found in 
Egypt are not in occupation of the territory; their activity is limited to 
purely military activity within the confines of the premises which have been 
assigned to them and in the centers of military operations properly speaking, 
without any public or administrative control over the whole or any part of 
the territory; on the other hand, the danger of invasion of Egypt has not 
caused any disturbance to the regular functioning of the administrative 
machinery of the country and especially to the normal functioning of the 
Mixed Courts, international in composition, and called upon to decide cases 
involving foreigners; in conditions so special in character a tacit renunciation 
of sovereignty cannot reasonably be presumed; 

Whereas this distinction between occupation and simple stationing of 
troops appears very clearly in the Anglo-Egyptian treaty of August 26, 
1936, the first article of the treaty declaring that the occupation of Egypt 
has terminated and Article 8 providing that thenceforth British forces would 
be stationed in definite zones and a special convention of the same date, deal- 
ing with the privileges and immunities of the army, being necessary to extend 
such privileges and immunities outside of the limits of the military premises; 
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Whereas it was considerations of this nature which dictated the arbitral 
award handed down on the occasion of the Casablanca incident; this incident 
arose from the fact that French military authorities had arrested German 
deserters from the Foreign Legion in spite of the forcible opposition of the 
German Consul who based his intervention on the right which his country 
possessed to protect its nationals in virtue of the regime of capitulations to 
which the State of Morocco was subjected; the jurisconsult Weiss, who de- 
fended the thesis of the predominance of French sovereignty over that of 
Moroccan sovereignty, which had been mutilated by the capitulations, based 
his contention principally upon the circumstances that the arrest had taken 
place within the range of the actual authority of the French military author- 
ity; as for the arbitrators, they decided that cases of conflicts of the type 
submitted to them could not be decided in an absolute manner on one side or 
the other and that it was necessary in each case to take account of circum- 
stances; they gave preference to the French thesis for the reason that the 
deserters had not yet left the territory of the city of Casablanca which was 
placed ‘‘under the immediate, continuing, and effective domination” of the 
French forces stationed in the city and constituting its garrison; the very 
precise terms employed by the arbitrators permit the supposition that the 
dispute would have been decided in favor of Moroccan sovereignty if the 
French military authority had not exercised a true domination over all of the 
territory of the city of Casablanca (Gidel, Revue Générale de Droit Interna- 
tional Public, T. XVII, p. 326); 

Whereas there is ground for comparing this Casablanca decision with that 
rendered in England in 1938 by the Privy Council in the case of Chang-chi- 
cheng to the effect that if the immunity of foreign armed forces has for its 
basis tacit renunciation there is ground for seeking in each case according to 
its circumstances whether this renunciation of sovereignty can reasonably be 
presumed ; 

Whereas it is also without foundation that the appellant invokes the con- 
ventions concluded during the war of 1914-1918 between France and the 
Allied Powers whose forces were found on her territory; these conventions 
consist so little of a consecration of recognized principles of the jus gentiwm 
that the United States of America did not succeed in obtaining from the 
British Government for their troops sojourning in England, during the whole 
duration of that first war, the same privileges which they obtained by their 
convention with the French Government (article by Archibald King, cited 
above); the foreign troops found in France occupied, moreover, de facto 
whole portions of French territory; they had obtained certain liberties and 
had been authorized to create a police organization; if the immunity from 
jurisdiction which had been accorded to them extended to violations of 
common law “in their sphere of immediate action,’ the competence of the 
local authorities had nevertheless been maintained (contrary to general 
opinion) for infractions committed by the inhabitants against the security of 
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the foreign troops (Clunet, Journal de Droit International, 1918, pp. 516 and 
517; Faucille, as cited above) ; 

Whereas these conventions were based in reality upon a broad spirit of 
reciprocity, by reason of the assimilation, more or less complete, admitted by 
the Court of Cassation, by interpretation of Articles 62 and others of the 
French Military Code, between hostile occupation and permitted occupation: 
they thus have as their foundation the French Code itself which is not neces- 
sarily an expression of the jus gentium; it is in this same spirit that certain of 
these conventions have been concluded with foreign troops which did not 
represent any Government whose sovereignty had to be respected (the I oles 
and the Czechs, for example) ; 

Whereas the appellant alleges that these conventions have never been in- 
corporated in the domestic law of France, and that they are not, therefore, 
binding, and that if the rules which they enunciate have been applied by the 
French military tribunals this is because they were nothing but the expression 
of a preéxisting international custom; but this argument is without founda- 
tion: let it suffice to recall that even if the factual basis upon which it reposes 
were exact the tendency to consider the treaty as deriving its binding force 
vis-d-vis the national judicial official from its own self is more and more 
manifest in France (Court of Cassation, June 6, 1938, Bulletin 50, p. 349); 

Whereas the appellant, taking account of the principle of service on duty 
already admitted by this Court, maintains that a soldier is always on duty by 
the mere fact that he is in active service; but if this were true all the discus- 
sions in the literature of international law would be without object; immu- 
nity from jurisdiction is not recognized for the soldier except in so far as le can 
be considered as an integral part of the armed force to which he belongs; it 
may be admitted that this is the case when there is involved an occupation 
which implies the protection of a public interest of the territory or a portion 
of such territory, since, within the limits of this territory under control, it can 
be reasonably maintained that the soldier is always an integral part of thie 
army; but in the case of simple sojourn or passage of troops with a precise 
determination of the military premises the soldier who leaves the range o! 
effective command of his superiors can not be considered as attached to the 
military forces to which he belongs in spite of his temporary separation from 
it except on the condition of being on duty in the interests of this body; there 
exists no motive for differentiating his case from that of the sailor, as already 
held by this Court in its decision of February 8, 1943; 

Whereas it results from the above circumstances that, outside of the case 
of service on duty, there exists no international system of a character sufl- 
ciently general to be obligatory which extends the principle of immunity from 
jurisdiction in the case of a permitted sojourn of foreign troops within the 
territory, as regards violations of the common law committed outside of the 
military premises; this is the formal teaching of Faucille and the author 
whom he cites; there only exist certain divergent opinions and varying prac 
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tices which reveal the extreme complexity of the problems posed and the 
necessity for the regulation of these problems by diplomatic agreement; 
there existing no convention in the instant case it was the perfect right of the 
Court of Assizes to declare itself competent on the basis of Article 44 R.O.J. 
and the first Article of the C.P.M. which is applicable without distinction to 
all those who while in Egypt commit one of the offenses envisaged by its 
provisions ; 

Whereas it is true that the appellant claims by the terms of the second part 
of his appeal that the purport of the decisions taken at Montreux was to 
transfer to the jurisdiction of the Mixed Courts penal questions dating back 
to the period of the competence of consular authorities, and demonstrates 
that the French consular jurisdiction had always declined to take jurisdiction 
for the application of the provisions of the French Military Code in judging 
soldiers attached to an expeditionary force; he deduces therefrom that the 
jurisdiction of the Mixed Courts cannot have a competence more extended 
than that possessed by the consular jurisdiction; 

Whereas this argument is not well founded; what Egypt obtained at 
Montreux was the recovery of her full sovereignty in penal matters and the 
liberty, as a consequence, of determining by her own legislation, without 
having regard to foreign laws previously applied, the scope of application of 
her own penal law, under the single reservation of Article 2 of the Convention 
of Montreux which was in question above; any other solution would limit the 
Egyptian sovereignty while according to the terms of Article 1 of the Con- 
vention each of the high contracting parties declared that it accepted the 
“complete abolition of the capitulations from all points of view’’; 

Whereas it results from the preceding considerations that the appeal must 
be rejected ; 

For these reasons, the Court, reversing the decision of the lower Court, 
admits the appeal in fact as made within the period allowed by law, rejects it 
on the merits and condemns the author to pay the costs and orders the con- 
fiseation of the deposit of £5 Egyptian. 

R. MERCINIER C. vAN ACKERE 

Registrar President 
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BOOK REVIEWS AND NOTES 


La Morale Internationale. By Nicolas Politis. New York: Brentano; 

1944. Pp. 194. $1.50. 

Nicolas Politis, before his death in France in 1942, had played a vital role 
in both formulating and making effective a program of international or- 
ganization. As professor of international law, as delegate to the Paris 
Peace Conference, as Minister of Foreign Affairs, and as Minister to Paris 
he served both his country, Greece, and the international community 
brilliantly and successfully. This volume, to which he had originally thought 
of giving the sub-title ‘Essential Bases of European Reconstruction,”’ is a 
brief presentation of his philosophy of international codperation as the sole 
possible foundation for a successful international existence. 

He felt that the cause of the current world cataclysm was the conflict 
between an expanding interdependent economic world structure and a 
contracting nationalistic political isolationism. Joined to this was the 
disregard of the moral law in international intercourse—or, as he quotes 
Bergson, dans nos corps agrandis, l’dme est restée trop petite. A new orienta- 
tion is necessary in which international law will recognize as its fundamental 
basis international morality. He defines international morality as ‘‘a rule 
of conduct which while not a part of international law is generally observed 
by civilized states and recognized by them as indispensable for the safe- 
guarding of their permanent and essential interests.” 

He then proceeds to list the six essential principles of international 
morality: loyalty, moderation, mutual aid, mutual respect, justice and 
solidarity. He analyzes these principles with a wealth of pertinent il- 
lustrations and appropriate citations. In their relations one with another 
states must, to maintain the principle of loyalty, refrain from lying and 
deceiving, but above all they must keep their word. Pacta sunt servanda 
or the “‘sanctity of treaties” is a most vital consideration. In the case of 
moderation, the definition is simple rien de trop. He finds a remarkable 
definition of mutual aid in the sonnet of the Greek poet Menander, who says 
in substance that if in a city the honest people ally themselves against the 
aggressor against any one of them it is certain that they will be able to live 
tranquilly sheltered from all danger of attack. 

The chapter devoted to mutual respect is a veritable diatribe against 
economic imperialism and a strong plea for the rights of small states. He 
finds no excuse for the doctrine of lebensraum or autarchy—territorial 
aggrandizement by force will ultimately defeat its own ends. 

International justice is one of the oldest principles of human intercourse— 
‘without justice in the state its citizens have neither peace nor liberty nor 
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happiness.”” He counsels those governments greedy for glory to study 
The Prince of Erasmus rather than the Prince of Machiavelli. 

His conclusions, based upon the principle of solidarity, are that Europe 
must be reorganized on some sort of economic, political, and social federation. 
He finds the United States system both satisfactory and successful, and 
Europe must work out a similar organization. Such an arrangement might 
well be a regional grouping within a universal association of states but such a 
development in Europe must be achieved. 

If he had lived he would have seen his thesis recognized by the American 
states in the first principle laid down by the Inter American Juridical 
Committee: ‘‘ Nations must recognize the priority of the moral law in their 
mutual relations. ...’’ Subsequently the entire philosophy of his 
volume has been recognized and followed by the Dumbarton Oaks Pro- 
posals and the Act of Chapultepec. The San Francisco Conference may 
test the validity of his principles by making them universally effective. 

GRAHAM STUART 
Stanford University 


Claims to Territory in International Law and Relations. By Norman Hill. 
New York: Oxford University Press; 1945. Pp. vi, 248. Index. $3.00. 
Professor Hill presents a clear and compact analysis of the various 

reasons urged by nations in maintaining their claims to territory in inter- 


national law and relations. His book is particularly useful at this time in 
view of the pressing territorial questions calling for settlement out of the 
Second World War. Professor Hill’s lucid style of writing and the ele- 
mentary presentation of his material make the book serviceable to the 
layman in this field as well as to the professional who wishes to have a 
handy review of the various aspects of the problem of claims to territory. 

Five main as well as several minor types of claims are reviewed by Pro- 
fessor Hill. The five main types discussed are the strategic, geographic, 
historic, economic and ethnic claims. Professor Hill points out that the 
most significant contribution of the nineteenth century to discussion of 
territorial problems was the introduction and development of the ethnic 
claim, a direct outgrowth of nationalism. At the Paris Conference in 1919 
the ethnic claim received the widest recognition, and it appears to have 
attained first place in popular esteem. 

Miscellaneous non-legal types of claims, which are relied upon by nations 
less frequently than the five main types and are less specific in content and 
meaning, include political claims, claims based upon earlier agreements, 
claims based on sentimental grounds, claims to indemnification by a grant of 
territory, and claims based upon coéperation in war and upon sacrifices 
made. A chapter is given to strictly legal claims, including a discussion of 
symbolic acts and occupation as means of securing title to territory. 

Professor Hill examines available devices to minimize or eliminate claims to 
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territory. His discussion includes the following: (1) the creation of a free 
zone available for trading purposes by more than one nation to meet ec- 
onomic claims; (2) the neutralization of a disputed area to diminish if not 
completely nullify the strategic military value of the area; (3) a resettlement 
of national groups to meet ethnic claims; (4) a plebiscite to implement the 
doctrine of self-determination; (5) the internationalization of an area to 
eliminate a deadlock in claims for the same territory; and (6) the mandate 
system to resolve territorial claims, as used under the League of Nations at 
the end of the First World War. 
JAMES SIMSARIAN 


Washington 


War Criminals: Their Prosecution and Punishment. By Sheldon Glueck. 

New York: Knopf, 1944. Pp. viii, 250. Index. $3.00. 

This book is the result of an excursion into the field of international law by 
a prominent professor of criminal law and criminology. He applies the logic 
and technique of legal argument with the skill of an expert, but no lawyer's 
brief can be sounder than the facts and principles upon which it is based. 
Throughout the book the author undertakes to criticize the attitude of the 
American representatives on the Commission on Responsibility at the Paris 
Peace Conference in 1919. In doing so, he does not always state adequately 
their views which he then proceeds to answer. The author’s implication 
thai the American representatives by failing to go along in all matters with 
their colleagues in the 1919 Commission contributed to the failure of the 
penal provisions of the treaty of 1919 is quite unjustified. The recommen- 
dations of neither the majority nor minority members of the Commission 
were carried out in 1919 because of political considerations arising after the 
signature of the Peace Treaty. 

When the author discusses war crimes and their punishment in the ac- 
cepted legal sense and the possibilities of permissible political retribution, he 
is on solid ground, and, in the reviewer’s opinion, if this much is actually ac 
complished following the present war, an essential and important step will 
have been taken toward the vindication of international law and justice on 
this subject. The remainder of the volume is concerned largely with what 
the author thinks the law ought to be. Whether the law and jurisdiction 
already existing should be the rule of action or whether new law and jurisdic- 
tion should be created and applied were grounds of disagreement in the Com- 
mission on Responsibility in 1919. These questions have likewise disrupted 
the present War Crimes Commission in London. The author tries to make 
out a case for the latter alternative. This is a temptation to which other 
writers and some politicians have fallen under the great emotional stresses 
now prevailing. 

Georce A. FINCH 
Editor-in-Chief. 
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Military Occupation and the Rule of Law—Occupation Government in the 
Rhineland, 1918-1923. By Ernst Fraenkel. New York: Oxford Uni- 
versity Press, 1944. Pp. xi, 267. Appendices, Bibliography, Index. 
$3.50. 


This book is the first comprehensive treatise on the Rhineland occupation 
after the last war and may well prove to be the definitive volume on this 
phase of international relations. 

The work deals with the Rhineland occupation from the armistice until 
1923; it does not include the occupation of the Ruhr. Where official and 
unofficial reports, such as the official ‘‘ Hunt Report” on the American phase 
of the occupation, had covered single problems and phases only, this book 
gives the entire picture, covering the policies and practices of all four occupa- 
tion powers in their respective zones. To have analyzed the widely scat- 
tered source material is in itself a major achievement, made possible by the 
author’s broad knowledge of international law, Anglo-American law, and the 
various continental legal systems. But the treatment is not limited to legal 
analysis. It embraces the great political as well as the economic and labor 
questions created by the occupation of a highly developed industrial region. 
Moreover, through continual reference to situations and questions which 
may occur in the occupation of Germany after this war, the treatment 
achieves particular relevance and timeliness. For example, the international 
lawyer will find great value in the new and revealing approach to the ‘‘ war 
crimes”’ issue (p. 47). 

More than this, however, the book has a political philosophy. Its basic 
thesis is that the Rhineland occupation constituted an attempt to reconcile 
military occupation with the rule of law, thus extending to government of a 
territory by a foreign power those liberal safeguards and institutions which 
under the governance of constitutional principles prevail within liberal- 
democratic countries. Like the Covenant of the League of Nations, which 
it closely paralleled in its idealism, the Rhineland Agreement failed in its 
purpose. It failed to fit Anglo-Saxon ‘‘rule of law” concepts to German 
bureaucratic realities which demanded, not non-interference with, but re- 
strictive direction of, the executive machine. It failed to fit the “rule of 
law” concept in its more general sense to the realities of the aftermath of a 
total war, which demanded the reconstruction and reorganization of a con- 
trolled society and economy. ‘Technically not being properly devised for 
these requirements, the occupation regime was compelled to resort to ar- 
bitrariness, which, in turn, gave rise to German nationalistic resentment, 
later successfully exploited by National Socialism. 

There is doubt whether this thesis is as correct as it is fascinating. Arbi- 
trariness, whenever it occurred, seems to have been the result, not so much of 
technical-legal shortcomings of agreements and regulations, as of political 
factors which ran counter to the intended liberalism of the regime. Accord- 
ing to the author himself (p. 203), the occupation regime, until the time of the 
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Ruhr invasion, was generally liberal in its practice and policies, and the 
exceptional cases of arbitrariness referred to in the book are almost all con- 
nected with the French desire to go beyond the avowed purposes of the occu- 
pation and to detach the Rhineland from the Reich. The ability to reconcile 
the rule of law with military occupation thus seems to be dependent upon 
political aims and circumstances of an occupation rather than upon its legal 
and administrative techniques. Where countries with basically equal politi- 
cal and social regimes are involved, temporary occupation of territory of one 
by the other can be undertaken under ‘‘rule of law’’ forms. It is only where 
social systems clash or annexationist aims are pursued under cover of mili- 
tary occupation that “liberalism” breaks down. In the Rhineland such 
breakdown could have happened for two reasons: a) because of the attempt 
of the occupants (described in this book) to uphold the traditional German 
social and economic system against the workers’ councils; or b) because of 
attempts to detach the country from Germany by fostering ‘‘separatism”’ 
and through similar means. As to a), however, the issue was settled at an 
early stage outside the occupied zone, so that Allied policy was actually not 
instrumental for the later character of the occupation in this respect. In 
regard to b), ‘‘rule of law” actually broke down in those regions and during 
the periods attempts were made to separate the Rhineland from the Reich. 

One can fully agree with the author’s forecast concerning the difficulties 
which attempts to combine occupation and rule of law may encounter in the 
future. Where fundamentally irreconcilable regimes are opposed to each 
other occupation can hardly be based upon rules presupposing non-inter- 
ference with the institutions of the occupied country. Occupation then 
becomes that politically final and decisive stage of the war in which the 
major aims of the belligerents are being put into practice, whether they are 
“‘Nazification”’ or ‘‘de-Nazification.””’ Even in the latter case, recent events 
have proved that return from totalitarian lawlessness to rule of law can 
scarcely be undertaken successfully by clinging to rule of law procedures, 
e.g., When weeding out ‘‘ quislings.”’ 

In conclusion it may be remarked that the book is lucid in its form, and 
the many “asides” of the author testify to a wit not commonly found in 
legal or political dissertation. They are a constant source of delight to the 
reader. 

Joun H. Herz 
Washington 


Axis rule in Occupied Europe. Laws of Occupation, Analysis of Government, 
Proposals for Redress. By Raphaél Lemkin. Witha Foreword by George 
A. Finch. New York: Columbia University Press for the Carnegie En- 
dowment for International Peace, 1944. Pp. xv, 674. Index. $7.50. 


Not a pleasant record, this book, of how a tyranny under the guise of 
law engulfed substantially an entire continent. The author is an eminent 
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Polish lawyer and publicist, sometime stationed at Duke University. The 
present work grew out of his desire to provide an analysis, based upon objec- 
tive information and evidence, of the rule imposed upon the occupied coun- 
tries of Europe by the Axis Powers. These were, of course, chiefly Germany 
and Italy, but the material includes also the more ephemeral régimes of 
Bulgaria, Hungary, and Rumania. The collection and presentation of the 
most important laws, decrees, and proclamations of the occupying forces, 
country by country, in excellent English translation, constitute a veritable 
tour de force. The part of the book containing these texts is source-material 
of inestimable value in the making of plans for restoration and reparation, as 
well as for the practitioner and the historian. The author feels that such 
evidence is especially necessary for the Anglo-American reader, who, with 
his innate respect for human rights and human personality, may be inclined 
to believe that the Axis régime could not possibly have been as cruel and ruth- 
less as has been described. 

The laws collected in Part III of the book are those promulgated not only 
by the Axis partners but also by puppet régimes set up in Belgium, Czecho- 
Slovakia, France, Yugoslavia, The Netherlands, and Norway. A survey 
of the texts shows a striking similarity of form and method among all of them, 
with occasional differences due to local peculiarities. The historical and leg- 
islative background is fully explained for each country in Part II. The 
German Axis partner is clearly recognizable as the leader and the main 
organizer of the system. For this reason the author has set forth in Part I 
of the book the German techniques of occupation. This is by no means a 
task easy of accomplishment within reasonable limits. The author describes 
the various types of administration applied to different geographical units 
and shows how police methods were geared to political and economic objec- 
tives. He presents the evidence for his conclusion that the German law im- 
posed upon the occupied countries ‘‘is not conceived as human justice but 
(it) invokes legal techniques simply as a means of administrative coercion”’ 
(p. x). 

One of the most original and important chapters of the book is entitled 
“Genocide” (pp. 79-94). This is a term coined by the author to denote an 
ancient practice in its modern manifestation. It does not mean immediate 
destruction of a nation or of an ethnic or religious group but rather ‘‘a co- 
ordinated plan of different actions aiming at the destruction of essential 
foundations of the life of national groups, with the aim of annihilating the 
groups themselves” (p. 79). The aim and purpose of genocide laws are read- 
ily discernible from the texts. It is astonishing to observe how widely they 
Were resorted to not only against the Slavic peoples of Eastern and Central 
Europe but also in countries like The Netherlands and Norway. They are 
the very antithesis of the fundamental principle of international law that 
Warfare is directed against governments and armed forces and not against 
civil populations. The author refers to this principle as the Rousseau- 
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Portalis doctrine developed during the eighteenth and the nineteenth cen- 
turies and as implicit in the Hague Regulations. 

The author is not the first to comment upon the recrudescence in modern 
times of policies and practices leading toward the extermination of entire 
populations. His unique contribution consists, firstly, in his presentation of 
the facts by marshalling the actual laws and decrees themselves, country by 
country, and labelling them for what they are, legislation for genocide; and 
secondly, in his analysis of the various attacks upon all the elements of na- 
tionhood in the respective fields, political, social, cultural, economic, biologi- 
cal, physical and religious. 

The author points out that the policy of genocide is more destructive for a 
people than injuries suffered in actual combat. ‘‘In this respect genocide is 
a new technique of occupation aimed at winning the peace even though the 
war itself is lost’”’ (p.81). He draws attention to the need for a new approach 
in international law with a view to filling in the many lacunae in the light of 
these practices. As far back as 1933 the author anticipated this need by 
submitting a report to the Fifth International Conference for the Unification 
of Penal Law held at Madrid under the auspices of the League of Nations. 
He defined two new crimes to which he gave the names “barbarity”’ and 
“vandalism” to be punishable in the country of the offender, or in any sig- 
natory country, if apprehended there. If such a project had been adopted 
it would have proved useful as an effective instrument for the punishment of 
war criminals. The problem has now become infinitely greater. The 
author’s detailed recommendations are well worthy of attention. He would 
make genocide practices punishable as international crimes such as piracy, 
the slave trade, counterfeiting, and other so-called delicta juris gentium. 
The offender would be liable to trial not only in the country in which he 
committed the crime but in any other in which he might seek refuge (p. 94). 
The work wisely deals with this question not merely as a war crime but also 
as a peace problem as well. The planned physical or moral annihilation of 
populations tends toward the ultimate destruction of civilization itself. 

ARTHUR K. KUHN 
Of the Board of Editors 


The Case of the German Jews vs. Germany: a Legal Basis for Their Claims. 
By Hugo Marx. New York: Egmont Press; 1944. Pp. 124. $1.75. 


The case of the German Jews is one of terrific force in point of time, 
politically, historically, and under its human aspects. They were the first 
victims of Nazi persecutions. Hitler used them as scapegoats. Through 
their persecution he tested the intentions and the force of the world to resist 
his far-reaching plans. From their small number of less than 500,000 (in 
1933) nearly half have been killed or died as a consequence of concentration 
camps or other Nazi brutalities. There is scarcely a community in the 
world which has paid relatively heavier sacrifices in blood, tears, and goods. 
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Hugo Marx, a jurist of high standing from Germany, has the merit of 
having been the first to try to treat the juridical aspects of the right of the 
German Jews to reparation for the torts inflicted upon them. He has 
dedicated his book ‘‘to the memory of my mother who was deported by the 
Nazis to a concentration camp and died.”’ 

The leading idea of Marx is that ‘‘the actual existing law will be used in 
finding a solution to the problem,” and he repeats: ‘‘the subject matter will 
be examined from the point of view of lex lata and considerations de lege 
ferenda will be given only the brief treatment to be accorded hypothetical 
speculation. . . .” 

It may be considered to be the common opinion of the civilized world that 
Germany must make good the wrongs and damages which she has inflicted 
not only upon foreign countries and persons, but also on her own citizens or 
those who, at the time when the damage occurred, were her citizens. But 
there is no common opinion regarding the legal basis and the legal measure- 
ment of those damages. It is a much discussed question whether the 
solution of this problem should be left to German domestic legislation or 
should be made part of an international instrument which will impose 
obligations on Germany. Shall the case of Jews and ‘‘Non-Aryans”’ 
be treated separately from other anti-Nazis of German descent? Shall the 
concept of nationality yield to the notion of ‘domicile’? Or, as this re- 
viewer believes, shall all Axis victims regardless of their nationality, race, 
or creed, have a right to reparation through restitution and compensation? 

Marx gives as his first conclusion: ‘‘Positive international law compels 
the recognition of the validity of German legislation against the Jews as 
national law.’’ Numerous authors have, in the last twelve years, proven 
that Hitlerian legislation, especially in so far as it is discriminatory and 
racial, cannot be recognized as ‘‘law”’ because it conflicted with the German 
constitution which has never been abolished; under international law it came 
in conflict with the generally recognized rules of civilization and culture. 
The proclamation of General Dwight D. Eisenhower for the conquered parts 
of Germany, the armistice agreements with Rumania, Finland, Bulgaria, and 
Hungary, the announcement of the Crimean Conference (‘‘wipe out the 
Nazi Party and Nazi laws . . . from the face of the earth’’), speak an un- 
mistakable language. 

The second and third conclusions of Marx will find generally the same 
refutation as his first: 

2. The expulsion of the Jews from Germany was an act of high policy, a 
premeditated act of government in whatever manner it has been 
accomplished. Therefore, individual claims of Jews from Germany, 
especially of those abroad affected by the confiscatory decree of 
November 25, 1941, cannot exist. 

. International law provides the basis for reparation of the damage in- 


flicted upon the Jews from Germany.. The Jews of Germany rep- 
resented a minority according to international law. Germany was 
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bound by the obligation of a universally recognized international law 
to respect the existence of minorities. In violating this obligation 
Germany has become responsible and liable for the damage which she 
has caused. 


The Jews of Germany have not been a protected minority in the sense in 
which this expression was used in the treaties of Versailles and subsequently. 
They have even refused to be considered as such. Only in the case of 
Upper Silesia and Danzig, and, to a certain extent, in the Saar after the 
plebiscite of 1935, was an opportunity to apply to Germany treaty rules 
regarding minorities afforded. 

Marx continues his “‘Conclusions”’ by defending the thesis that only states 
and not individuals can be subjects of international law. But he cannot 
deny that on the basis of agreements and treaties individuals can bring 
suits before international tribunals. Nevertheless, he believes that the 
right to make claims, resulting from torts and damages to minority rights 
(which he gives to the German Jews), must be reserved to states which are 
willing to protect the individuals belonging to minorities, and toward whom 
Germany was bound to respect the rights of minorities. Which are those 
states? Marx believes that there exists ‘‘an extraordinary relationship 
between foreign states and the Jews they have received as refugees from 
Germany which justifies these nations in considering them as nationals.” 
This right of the states cannot be denied. But does there exist a duty or 
even a readiness of all United Nations, or even of the United States, to 
employ it? Marx’s argumentation is made in a bloodless vacuum. He goes 
so far in recognizing the validity of the Hitlerian legislation that, as a con- 
sequence of the decree of November 25, 1941, which expatriated all emigrat- 
ing Jews and confiscated their property, he says: ‘‘Claims of members of this 
minority with situs in Germany can no longer exist.’”’ To him settlement 
en bloc “‘would seem to be not only the only legally permissible method of 
procedure, but also the only equitable one.”” The proceeds resulting from 
the indemnities would be, according to Marx, at the exclusive disposal of the 
protecting states ‘‘unless there should be a special stipulation in favor of the 
individual members of this minority.” 

The problem of the German Jews cannot be solved, and even should not be 
approached, without the just emotion which the endless line of tragedies and 
cruelties involved has provoked in the conscience of mankind. Those who 
try to master the legal consequences of the bloody anti-humanitarian, and 
anti-legal Hitlerian period only from the standpoint of positive, that is 
written, international law, must fail in their conclusions. Unprecedented 
events make it a duty for jurists and writers to produce new creative ideas 
and new roads to justice and to the conservation of basic human rights 
based on precedents and the laws of the past. 

Bruno WEIL 
New York City 
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The Problem of Statelessness. By P. Weis and R. Graupner. London: 
World Jewish Congress; 1944. Pp. 40. 2/-. 


In this pamphlet the difficult problem of statelessness in the post-war 
world is examined by two international lawyers from separate points of 
view. Dr. P. Weis analyzes the subject as a broad legal and political 
problem, while Dr. P. Graupner deals with a special cause of statelessness— 
as a consequence of the change of sovereignty over territory after the last 
war. The latter report is of current significance in view of the questions of 
nationality, many similar to those arising from World War I, which will call 
for solution at the close of the present war. 

Dr. Graupner, following an analysis of the provisions of the Peace Treaties 
of 1919-21 concludes that the most equitable solution for the problem of 
statelessness in the coming era would be to (a) determine the nationality of 
resettled populations by the principle of Habitual Residence rather than by 
arbitrary principle of Heimatsrecht, and (b) establish a central international 
tribunal for deciding disputes of nationality, the individuals concerned 
having immediate access to such judicial authority. The author recom- 
mends the fixing of the requirement of Habitual Residence for a date some 
years prior to the change of the territory with which he has had closest 
contact. 

Dr. Weis, on the other hand, makes suggestions for the legal solution of 
the problem from a broader point of view. He projects the thesis that the 
law of nationality is in its present state of crisis due to an exaggerated con- 
ception of the state and the unlimited exercise of its sovereign omnipotence, 
and to the absence of effective international machinery for the enactment 
and enforcement of universal regulations. Hence, the author maintains, 
the hope of those adversely affected by prevailing nationality laws of the 
separate states must be that there will emerge from the chaos of the present 
war an international community which will create the machinery for the 
development and enforcement of a system of international law in which 
individuals would achieve international citizenship by becoming subjects of 
the law of nations. 

The interesting approaches to this difficult topic presented in these two 
reports should be studied especially by all persons upon whom the heavy 
responsibility rests for the elimination of this social and legal disease of 
statelessness. 


CATHERYN SECKLER-HuDSON 
The American University 


The Canadian Law of Copyright. By Harold G. Fox. Toronto: University 
of Toronto Press; 1944. Pp. lix, 770 pages. Appendix. Indexes. 
$18.50. 

This manual is a storehouse of valuable information clearly stated. The 
technical details of copyright protection are presented so simply that young 
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authors as well as experts may discover the conditions of the protection 
available to them in Canada. Every statement of fact, interpretation, or 
practice carries a footnote to its source in law, in court decision, or in other 
documentary material. An appendix of 150 pages contains the texts of the 
Canadian Act of 1927, its amendments, rules and Orders in Council to- 
gether with the texts of the Berne Convention, the Additional Protocol, 
and the Rome Revision of 1928. The Table of Cases Cited and the Table 
of Statutes Cited add greatly to the usefulness of the volume as a reference 
work, 

Following a brief ‘‘ Historical Introduction to the Law of Copyright”’ in 
England and Canada, the subject matter of copyright and the protection 
granted to various kinds of works under the Canadian Statute, the duration 
of the rights, ownership, assignments and licenses are treated in separate 
chapters, which to all intents and purposes are monographs, complete in 
themselves. Although this method involves repetition and lengthens the 
work, it is a repetition of convenience to the reader; it saves his time: for 
all the data essential to understand the topic under discussion is utilized 
without reference to similar items which may be included elsewhere. For 
example, the provision of the Berne Convention, Art. 4 (2), that ‘‘The 
enjoyment and exercise of these rights shall not be subject to the perform- 
ance of any formality,” appears on page one, in the chapter presenting ‘‘ The 
Definition and Nature of Copyright,’’ again in connection with the accept- 
ance of the principle in the Canadian Copyright Law of 1921 so that copy- 
right subsists by the mere fact of authorship, and, a third time, when the 
history of the acceptance of the provision is recounted in the chapter on 
‘International Copyright.’’ Thus the reader is not required to interrupt 
his thought to look elsewhere for the wording of the provision that is im- 
portant to the understanding of the subject under discussion. 

The chapter on ‘‘ Agreements Between Authors and Publishers” (XXIV) 
and that on ‘‘ Performing Right Societies’? (X XI), which present modern 
business phases of copyright practice as interpreted in the courts, make the 
volume an indispensable source of information in connection with the 
exploitation of literary and artistic works for profit. Provisions of the 
Copyright Amendment Act of 1931 in the matter of performing rights and 
the establishment of a Copyright Appeal Board, together with the juridical 
opinion quoted in chapter XXI are food for thought for those in other 
countries, who are faced with serious controversies in this field and who 
wish to improve relationships, both national and international, in matters 
connected with performing rights. This phase of Canadian copyright 
legislation is also of particular interest in view of the recent meeting of 
FISAC (Interamerican Federation of Authors and Composers) that was 
held in Havana in January 1945 and of the meeting of the International 
Federation which is now being projected. 

Mr. Fox does not digress to make proposals for the improvement of either 
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the law or the practice, especially in the post-war world, as a citizen of 
the United States might be tempted to do. He always adheres strictly to 
his subject, ‘“‘The Canadian Law of Copyright.” In doing this he makes 
a real contribution in the 200 pages devoted to the Infringement of Copy- 
right, and to Civil and Summary Remedies therefor. If there is any one 
matter more than any other that is cause for uncertainty to the owners of 
literary and artistic works, especially to those who have invested large 
amounts of capital in anticipation of profitable returns, it is the vagueness of 
information in regard to what protection against infringement may be 
expected in the countries where works may be distributed. If comparable 
pages, carefully documented with references to court decisions upon which 
the narrative rests, could be published about provisions in regard to in- 
fringement and the remedies therefor in Argentina, Britain, Brazil, Chile, 
France, the Netherlands, the Soviet Union, Sweden, et al., it might be 
possible soon thereafter to make a careful global study of the matter and 
recommend some international standard practice in the matter of remedies 
for infringement. In fact, a series of similar volumes on the copyright law 
of the major countries of the world would be a contribution to the improve- 
ment of international copyright relations. Removal of uncertainty in 
these matters might facilitate the interchange of literary and artistic works 
until such time as greater similarity in regulations and practices can be 
achieved. 
Epitu E. WARE 


Washington 


Pioneers in World Order: An American Appraisal of the League of Nations. 
Edited by Harriet Eager Davis. New York: Columbia University Press; 
1944, Pp. x, 272. Appendix. Index. $2.75. 

Eighteen Americans, formerly associated with the League of Nations, have 
each written a chapter of this book, which is both an appraisal of the past and 
a guide-post for future pioneers. Four chapters—‘‘The Framework of 
Peace,” “Security,” ‘Disarmament,’ and World Economics”’ are discus- 
sions of fundamental political and economic relationships between sovereign 
states, with their conflicting interests, against which League efforts became 
almost powerless. Three chapters, ‘‘Control of Special Areas,” ‘ De- 
pendent Peoples and Mandates” and ‘‘ Refugees” present discussions of 
specialized aspects of larger political problems. Six chapters contain discus- 
sions of sections of League work in which considerable progress was achieved. 
These include two chapters on specialized economic subjects, ‘International 
Double Taxation” and “Standardizing World Statistics,’ and four on 
“Dangerous Drugs,” ‘International Health Work,’ “Social Problems,’’ 
and “The League of Minds.’”’ Two chapters are devoted to the work of 
“The World Court” and “The International Labor Organization,”’ and one 
to the operation of the world’s first ‘International Civil Service.”’ A Fore- 
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word by Raymond B. Fosdick and an Appendix containing the ‘ Declaration 
of the International Labor Organization”’ at Philadelphia, May 10, 1944, 
complete the Volume. 

One theme runs through many of the chapters, namely that no inter- 
national organization will ‘‘ be able to withstand the greater shocks unless the 
world’s principal governments give it their full support.’’ Although the 
work of the Intellectual Coéperation Organization described by Mr. Davis 
was modest and meagrely financed, the problem with which it attempted to 
deal is the most fundamental of all. For behind the governments which 
failed the League were the peoples who failed to understand the nature of the 
world in which they lived. “A reliable peace . . . calls for a meeting of 
minds among nations, for popular sentiment and support.”’ ‘ 

The chapters by Sweetser, Hudson, Goodrich, Gilchrist, Durand and May 
discuss effectively the lessons of the past in relation to present and future 
problems. The Chapter on the ILO gives a good picture of the inter- 
relationships of social and economic problems and the institutions for 
solving them. The reviewer misses from the Chapter on the “ Inter- 
national Civil Service”’ an analysis of the problems peculiar to an inter- 
national staff which the United Nations organizations must still face, 
—such as political pressures, equitable salary scales, privileges and im- 
munities, and standards for professional training. Perhaps the absence of 
Americans in those League sections accounts for the omission of a chapter on 
Transit and Communications; there is no consideration of the crucial 


questions of League finances; and only incidental discussion of constitutional 
and procedural aspects of the League Assembly and Council. 

The reviewer does not know how much of the unity of style is due to the 
Editor and to the Advisory Committee which planned the series, but the 
result of their efforts is gratifying. 


Ursuta Hussarp Durrus 
United Nations Interim Commission on Food and Agriculture 


International Monetary Coéperation. By George N. Halm. Chapel Hill: 
University of North Carolina Press; 1945. Pp. viii, 355. Appendixes. 
Index. $4.00. 

Dr. Halm has written a timely and interesting book and the University of 
North Carolina Press must be complimented on the speed with which it has 
been brought before the public. The book consists of about 200 pages 
of text and 150 pages of appendixes, reproducing the full text of the principal 
monetary plans and of the Bretton Woods Agreements. The absence of a 
bibliography is regrettable; it would be particularly useful in view of the 
large and scattered literature of the subject. 

Dr. Halm’s study falls, broadly speaking, into three parts. The first is 
devoted to an exposition of experiences with international monetary co 
operation under the gold standard and during the inter-war years, as well 
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as to an outline of the basic objectives of such future collaboration. An 
outline of a hypothetical “ International Reserve Bank’’ is included, presum- 
ably as a standard in terms of which the recent proposals should be appraised. 
The second and main part of the book consists of a discussion of the principal 
features of the International Monetary Fund as they appear in the Keynes 
and White Plains and in the Bretton Woods Agreements. Finally, there is 
one chapter devoted to the International Bank of Reconstruction and 
Development (assigned a secondary and incidental place in the volume under 
review). In his conclusions, Dr. Halm strongly (and, in this reviewer’s 
opinion, rightly) advocates the adoption of the Bretton Woods proposals. 
The Fund, in particular, he considers as “‘the only practicable multi- 
lateral solution of the world’s monetary problems. To fail to back up the 
Fund proposal means to risk destruction of the last chance for a return to 
healthy multilateral trade”’ (p. 204). 

Dr. Halm’s method is, throughout, a comparative one. This makes the 
study particularly interesting to the technical and academic reader. Unfor- 
tunately, in its comparative aspects, the study is not well balanced. This 
reviewer feels, for instance, that the Keynes Plan has not only received 
relatively more attention than any of the other Plans but even more than 
the final text of the Bretton Woods Agreement on the Fund. As to the latter 
the reader does not get a fully integrated picture of its structure and op- 
erations; this will reduce the value of the book for those primarily interested 
in the practical implications of the Fund. There are many points of theory 
and interpretation where this reviewer dissents from Dr. Halm; to consider 
them would exceed, however, the scope of this review. It might be men- 
tioned, however, that the reviewer does not share Dr. Halm’s opinion that 
regional currency arrangements (such as the sterling area) are compatible 
with the spirit of the Fund: sooner or later, they result in ‘ preferences”’ 
and, therefore, in discriminations. Dr. Halm’s case in favor of the Fund 
would be stronger were his anti-gold standard bias less pronounced. He 
might also have strengthened it by pointing out more forcefully that 
“Schachtian’”’ economic methods might become prevalent in England 
should the Fund be rejected by Congress. This would make it impossible to 
obtain, after the war, a well integrated world economy. 

MicHaEt A. HEILPERIN 
Hamilton College 


The Super-Powers. By William T. R. Fox. New York: Harcourt Brace, 

1944. Pp. 184. $2.00. 

Until recent times the study of international relations in the United States 
has been dominated largely by persons who have taken one of three ap- 
proaches. First there have been the historians who have considered inter- 
national relations merely as recent history, in which the student is handi- 
capped by the absence of an adequate amount of available data. A second 


e 
e 
s 
0 
h 
e 
of 
y 
e 
[- 
or 
T- 
of 
al 
al 
e 
ll: 
of 
as 
yal 
a 
he 
0- 
ell 


370 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


group, the international lawyers, have properly concerned themselves pri- 
marily with the legal aspects of inter-state relations, but they have seldom 
made a serious effort to inquire into the fundamental reasons for the contin- 
uing incompleteness and inadequacy of this legal nexus. Finally, there have 
been those who have been less concerned with international relations as they 
are than with the more perfect system which these idealists would like to 
build. Only recently—and belatedly—have students undertaken to ex- 
amine the fundamental and persistent forces of world politics, and the in- 
stitutions which embody them, not with a view to praise or to condemn, but 
merely in an effort to provide a better understanding of these basic drives 
which determine the foreign policies of states. Thus the political scientist is 
moving into the international field at last. 

Mr. Fox’s little book is symptomatic of this new trend. He begins with a 
forecast of the new power distribution of the postwar period, which leads him 
to place proper emphasis upon the unprecedented predominance of Britain, 
Russia, and the United States, and he proceeds to examine both the forces 
which will tend to drive these ‘‘Super-powers”’ apart and those which will 
favor their continued collaboration when they will no longer have the binding 
force of a common enemy to hold them together. The balance-sheet which 
he has prepared is ‘‘realistic’’ in the best sense of that much-abused word. 
It is a book to be read—and pondered—by every literate citizen. 

In making this analysis Mr. Fox does not allow himself to be diverted un- 
duly by the organizational approach to the problem. While he is properly 
appreciative of the importance of postwar world organization he avoids the 
pitfall of believing that the mere existence of an organization will, in itself, 
be the great panacea for all our troubles. On the contrary, he is fully aware 
of the fact that the future success of the organization will be largely depend- 
ent on the ability of these great states to effect a reasonable harmonization 
of their respective interests and he realizes that while the organization can 
contribute to this result it cannot possibly remove the solution of the problem 
from the political level. In this respect his defense of what is commonly 
termed ‘‘ power politics” is a badly needed corrective to the thinking of our 
time. 

On the whole the results of his examination are encouraging. He stresses 
the fact that each of the three is reasonably invulnerable to attack from the 
others, that all three have reached a satisfactory degree of ‘‘approximate 
territorial satiety,’’ and that all three have a greater danger in a resurgent 
Germany than they have from each other. To this list he adds what he 
terms ‘‘the principle of the economy of jcint action,’ which is another way 
of saying that each has far more to gain by collaboration with the others than 
by an isolationist policy of unilateral action. For the United States this 
means that “immediate and continuing collaboration in peace with her war- 
time allies offers so much greater dividends than spasmodic, reluctant, com- 
pulsory, and eleventh-hour participation.”’ 
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This does not mean that collaboration of these three states is enough to 
meet our needs, and Mr. Fox emphasizes the conclusion that it is ‘‘not a 
grand design for a brave new world in which the menace of war has forever 
disappeared.” It is, however, a first and an essential step which will assure 
peace for our time. And this is a goal which, while it will not satisfy the 
perfectionists of the ‘‘all or nothing” school, will appeal to those who have 
learned by the hard lessons of a global conflict that Utopia cannot be leg- 
islated into existence by a careful blueprint. 


Columbia University Grayson Kirk 


The International Secretariat of the Future. By a Group of Former Officials 
of the League of Nations. London: Oxford University Press; 1944. 
Pp. 64. Appendix. 2/6. 

Among the not too numerous studies on problems of international or- 
ganization devoted to the administrative aspect, this slender volume merits 
a special place and more attention than its size suggests. Its exclusive aim 
is to make the experience of the past available, in a condensed form, to those 
interested in the future shape of international administration. Its chief 
virtue lies in the balanced judgment and in the expert knowledge of all 
questions on which it touches. Its defects lie in the basic assumption under- 
lying the whole study that the future international headquarters will 
essentially follow the patterns established at Geneva. There is, for instance, 
no adequate reference to the administrative problems arising out of the need 
for regional headquarters and hardly any reverence at all to the changes in 
the concepts of organization, of international administrative leadership, and 
of staff problems which will become necessary in consequence of the presence, 
in considerable numbers, of citizens of Soviet Russia and the United Statesin 
future international secretariats. Moreover, it could hardly be expected 
that a report drawn up by former officials primarily responsible for the 
structure and internal evolution of the League Secretariat would con- 
centrate upon a critical analysis of the experience or probe into the basic 
problems of the Secretariat. 

In 64 pages a tremendous amount of ground is covered: international 
loyalties, national composition and recruitment, international administrative 
leadership, external relations, budgetary questions, seat of the organization 
and, in addition, a great number of major and minor questions. As it is 
impossible to give even a tentative résumé of the suggestions contained in 
this publication within the scope of a short review, one passage, not entirely 
chosen at random, may be quoted as a sample of the kind of reasoning and 
recommendations found in the brochure. Speaking of the spirit of inter- 
national loyalty required of international public servants the London 
report states: 


The necessary corollary of demanding international loyalty from the 
service is assurance that an official will not be penalized if his duties 
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involve an attitude which is contrary to the policy of his own country ona 
particular issue. Officials who are seconded to the service are par- 
ticularly vulnerable in this respect. Experience shows that the danger 
isreal. . . . An official is entitled to consider that the true interest of his 
country is bound up, in the long run, with that of the organization 
of which it isa member. If this is explicitly recognized, and applied in 
practice by Governments, it will be fully understood by public opinion. 


Considering the fact that this report is the result of a collective effort, 
the booklet is unusually readable. Its most valuable contribution, perhaps, 
is an appendix signed individually by one of the experts, Mr. A. Pelt, in 
which the former director of the Information Section, develops a new 
approach to the public relations work of the international administration of 
the future. In order to be properly appreciated and used the booklet re- 
quires considerable familiarity with the inner workings of the League 
Secretariat. It is certainly not a primer in international administration. 

Econ F. RANSHOFEN-WERTHEIMER 


Washington 


America’s Far Eastern Policy. By T. A. Bisson. New York: Macmillan; 
1945. Pp. xiii, 235. Documents. Index. $3.00. 
The memory of people is always short when it comes to past events in 
foreign policy, particularly if those events have demonstrated the in- 
adequacies of that policy. There is constant need for reappraisal, a need 


which cannot await the research of the diplomatic historian fifty years later 
when all the documents are available. 

Mr. Bisson’s study of American Far Eastern policy fills a current need 
when the American people should seriously consider our past record, analyze 
our mistakes, and begin to formulate the essentials of the new Far Eastern 
policy which must come into being at the end of the War. 

In five excellent and brief chapters the author succinctly surveys our 
Far Eastern record to the outbreak of Japan’s attack on China in 1931. 
Nine subsequent chapters are devoted to a more detailed description and 
analysis of American policy to the beginning of 1944. The author has a 
happy facility for combining a clear exposition of American policy with the 
trend of the world events so that the reader is not left without a proper 
setting for his conclusions. The inclusion of thirty-six significant documents 
in an appendix adds greatly to the book’s reference value. 

In his first two chapters, “Retrospect and Preview” and “Traditional 
Aspects of American Policy,’’ Mr, Bisson makes a real contribution in 
giving the reader a perspective on the past century of our Far Eastern 
relations. He rightly points out that for most of this period, until 1931 in 
fact, ‘The fulcrum of Far Eastern politics, on which the policies of all the 
powers including the United States have turned, has been the weakness oi 
China” (p. 12). He also emphasizes that American policy was directed 
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toward maintaining equality of commercial opportunity in China and China’s 
independence but that reservation of American rights was always carefully 
asserted. This proved to be a weakness since it led to negative actions of 
protest when our rights were infringed and placed a premium on inaction in 
the hope that such infringements would not last. This policy also led to a 
mis-appraisal of the significance of Japanese aggression as a “dynamic 
factor” in Far Eastern relations. The author states that as a result ‘‘The 
policies of other powers were a response and a reaction instead of independent 
initiative.” It would have been desirable if the author had emphasized 
these points more than he did, but they are there for the discerning reader 
to ponder. 

In his conclusions, Mr. Bisson asserts that America will face a whole 
set of new conditions in the Far East which will demand a new Far Eastern 
Policy. He clearly summarizes these new conditions and indicates the 
broad outlines of a new policy which he says must be merged with ‘‘a strong 
and progressive world organization . . . in a world program for the welfare 
and advancement of the Far East.”’ 

This book should be a handbook for policy-makers and a guide to public 
opinion. There is no better exposition of our Far Eastern policy to date. 

C. JOHNSTONE 


The George Washington University 


The Road to Teheran. By Foster Rhea Dulles. Princeton: Princeton Uni- 
versity Press; 1944. Pp. viii, 279. Index. $2.50. 


Written primarily for the layman, this compact volume on Russian- 
American diplomatic relations during the past one hundred and fifty years 
is stimulating, thought-provoking, and above all, most timely. Theauthoris 
well-qualified by experience and training to deal with this subject, having 
served as a foreign correspondent for a number of years in the Far East. He 
is now professor of American History at Ohio State University. 

Dr. Dulles approaches his subject necessarily from an American point of 
view, since his treatment is based primarily upon American sources, par- 
ticularly contemporary books, newspapers, magazines, and monographs. 
This has resulted in perhaps a livelier account than is usual in this type of 
writing. Beginning with the unsuccessful mission of young Francis Dana 
to St. Petersburg to secure recognition from the autocratic Catherine II for 
the struggling American colonies, approximately one-half of the book is 
devoted to the period 1781-1917. The remainder of the volume is divided 
almost equally between the periods 1917-1933 and 1933-1943. 

The author’s thesis is that, despite periods of misunderstanding and 
friction, the past history of Russian-American relations reveals that both 
nations have a ‘‘community of interests” based upon similarities in back- 
ground and character of peoples, parallel objectives of trade and commerce, 
the fundamental interest of both in the maintenance of world peace, and a 
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solidarity based upon national interests which was strong enough to prevent 
the two nations from ever fighting each other as declared enemies and which 
has resulted in both being on the same side as allies in the present conflict. 

The contrast between the parallelisms in the foreign policies of the two 
nations and the conflict in political ideals has always been evident, but the 
author maintains that this has not prevented either nation from acting in 
concert with the other at different times, as, for example, in attempting to 
maintain together the freedom of the seas against England during the 
Napoleonic wars. Nor has it prevented each from sympathizing with the 
other in times of national crisis, as the United States did with Russia during 
the Crimean War, as Russia did with the North during the Civil War. 

Fundamental interests which have drawn the two nations together in time 
of world crisis in the past, as for example, the threat of Japanese imperialism 
in the Far East with the dawn of the twentieth century, still exist, Professor 
Dulles asserts, and will be the basis upon which they will continue to set 
aside their political differences to remain in accord upon the common policy 
of creating and maintaining an enduring world peace. 

Realistically, the author points out by abundant illustration that the 
road to Teheran has by no means been altogether smooth. More often than 
not the dominant tone of the relations between these two world powers has 
been discord and friction. Particularly was this true of the troubled period 
following the Bolshevist revolution, which the author analyzes most care- 
fully. Neve-theless, the author stresses, the traditional friendship between 
the two countries has survived dissension, controversy, and even conflict 
in limited form. A realistic appraisal of national self-interests has been the 
basis of what the author believes to be an enduring respect and friendship. 

The road to Teheran has now become the road to Yalta. This reviewer is 
inclined to agree with the author’s conclusion that ‘‘there should be no 
reason, having for so long endured the perils of conflicting ideologies, why we 
should not respect one another's rights to self-government in a future world 
wherein we can together exert an influence that might well prove decisive.” 

JAMES R. STRAHAN 
Richmond, Indiana 


NOTES 


English Courts of Law. By H. G. Hanbury. New York: Oxford Uni- 
versity Press; 1944. Pp. 192. Index. $1.25. After perusing any inter- 
national law case book, no student should be unaware of the role played by 
English courts in the application and development of international law. 
Unless he is a legal technician, however, he is often ignorant of the juristic 
setting from which these cases arise. This setting is described in this little 
book, one of the volumes in the Home University Library series. 

After a penetrating initial chapter in which the relation between law and 
morality, the character of law and legal sanctions, and the place of judicial 
decision in law making are examined, the author devotes six fruitful chapters 


t 
( 
§ 
( 
t 
0 
li 
( 
t 
al 
CC 
Ww 
th 
sn 
ex 
mM 


BOOK REVIEWS 375 


to the development of English law, procedures, and courts. In a hundred 
pages he shows the legal importance of the Norman Conquest, the feudal 
land law, the reform of Henry II ‘‘the great centralizer,” the contributions of 
Edward I, the struggle between civil and common law courts, and the use of 
legal fictions and equity as ways of reconciling legal rigidity with social 
change. ‘This historical analysis, highly informative in content and charm- 
ing in style, is the most distinctive contribution of this work, which unravels 
for the amateur much of the material so comprehensively covered by Sir 
William Holdsworth’s History of English Law. 

The last three chapters include an analysis of modern English judicial 
organization, the place of judges in the British constitutional structure, and 
the nature of the legal profession. 

This book should prove enlightening and suggestive to students of 
international law. It is known that the House of Lords in its judicial 
capacity, the Judicial Committee of the Privy Council, and the various 
divisions of the Supreme Court of Judicature have passed on matters 
involving principles of international law. This volume will serve to suggest 
answers to the questions “‘why”’ and ‘“‘how”’ such courts have been able to 
influence the international legal stream. Whatever may be true of the 
future, international legal development, like the English, has preferred 
the “fortuitous to the systematic.” The “fortuitous”? element in English 
law is here explored with sustained scholarship. 

ARTHUR FUNSTON 
Earlham College 


National and International Stability. By P. S. Gerbrandy. Cambridge: 
Harvard University Press; 1944. Pp. 69. This small volume is the 
American edition of the Taylorian Lecture delivered at Oxford in 1944 by 
the Prime Minister of the Netherlands. Having been Professor of Inter- 
national Law at the Free University of Amsterdam before he became 
Prime Minister, Gerbrandy is a scholar of high standing as well as a states- 
man, and in this lecture speaks in both capacities. That is, he gives a brief 
but excellent and scholarly review of three great Dutch writers, Althusius, 
Grotius, and Van Vollenhoven; and upon their theories he builds his own 
statesman’s concept of the things necessary to international stability. 
Briefly stated, the principal requirements for such stability seem to be these: 
(1) retention of national states but with limited sovereignty; (2) the organiza- 
tion of these states into a coéperative commonwealth, presumably on the 
order of a federal union (‘‘in the Europe which reveals itself to our eyes in the 
light of medium and small natural communities, there is ample space for 
Althusius’ shades, between a centralized state and an association of states’’); 
(3) the duty of international intervention when states like Germany become 
tyrannical at home and therefore dangerous or potentially dangerous 
abroad; (4) an international police to enforce the will of the international 
community. 

The views expressed in this lecture, much simplified in this summary, 
would be important if Gerbrandy were only the professor that he once was; 
they are all the more significant since he speaks as the Prime Minister of a 
small Power with all the traditions of the Netherlands, and may to some 
extent be assumed to speak the views of small states generally on the 
Matter of international organization. Professor Carl J. Friedrich of 
Harvard, whose edition of Althusius is particularly noticed by Prime 
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Minister Gerbrandy, writes a brief preface. The book is a neat and signifi- 
cant addition to any good library. 

CLARENCE A. BERDAHL 
University of Illinois 


League of Nations Treaty Series, Volumes 203 and 204. Geneva: League 
of Nations 1944. Pp. 443,470. The appearance of these two volumes at a 
time when most of the world is occupied with prosecuting a disastrous war is 
little short of a sensation. It attests not only the continued functioning of 
the Secretariat of the League of Nations but also the vitality of one of its 
great services. The two volumes present the texts and translations of 
seventy-five international instruments registered at Geneva from 1940 to 
1943. To fifty-two of these instruments the United States is a party; indeed 
many of them were communicated for registration by the Government of the 
United States. The later volume also contains (33 pages) information con- 
cerning current action taken with respect to previously published texts. The 
texts of 4822 principal treaties or engagements have now been published in 
the 204 volumes. 

The whole Treaty Series is, of course, of immense usefulness to officials as 
well as to jurists, and it seems imperative that it should not be discontinued 
in the reorganization which is in prospect. Forty years of agitation preceded 
the inauguration of the Series; twenty-five years of publication have proved 
its value. Having so long lived with it and by it, the profession would now 
be lost without this statute-book. 

Mantey O. Hupson 


Of the Board of Editors 


Plan for Action. By John Russell Hancock. London: Whitcombe and 
Tombs, 1944. Pp. 144. Appendixes. 

This little book from New Zealand contains in its 144 pages more meat 
than most heavy volumes. It breaks new ground with its sweeping pro- 
posals, which are well worth study by anyone seriously interested in the ulti- 
mate shape of world society. 

The ‘plan for action” is nothing less than a program for ‘functional’ 
world government, supported by concise but well-reasoned discussion. 
Such a government, the author explains, would not be a political organization 
with centralized legislative power; it would consist of a series of legislative 
“‘ Authorities composed of experts, which would be coérdinated by a non- 
legislative supervisory body, regulated by a world judiciary and supported 
by a world police force. Its activities, as well as the world laws it enacted, 
would be confined to the international field. Sovereignty here would rest in 
humanity, whereas in the domestic field nations would still be sovereign. 

The overall world body would be a Congress of World Citizens, with an 
equal number of delegates elected by the people of each country. This 
body would exercise control over world government activities through a 
Coérdination Board, which it would elect. The Board would appoint 4 
Coérdination Commissioner, a business manager for the world, and a World 
Police Commissioner. 

The real motive force of world government would be the Authorities com- 
posed of an equal number of experts elected by all countries. In some cases 
they would be chosen by the states, in others by various associations and or- 
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ganizations in the field covered. The Authorities would comprise a legisla- 
tive assembly, an executive board, and administration machinery. Their 
regulations would govern international life, but could be challenged before 
the world courts. Should there be a deadlock on a matter of principle, it 
would be solved by a world referendum. The author believes that this type 
of international government has been made possible by the radio. He makes 
a good case for his assertion that it would eliminate the economic, political, 
military, nationalistic, and territorial causes of war. 

To this reviewer Mr. Hancock’s book is of particular interest because it 
proposed a new form for the ultimate world government towards which 
economic and political evolution are inexorably driving mankind. This must 
either be a centralized government imposed on the world by force by some 
Power or Powers after victories in a series of world wars, or a government 
freely accepted by the peoples of the world. With regard to the former, 
this reviewer disagrees with Mr. Hancock’s belief that it would be im- 
possible, for Germany would have passed perhaps the most difficult stage on 
the road to world dominion if she had won this war. 

With regard to the latter, Mr. Hancock’s plan suggests an alternative to 
the eventual world federation which has been so widely discussed. It avoids 
some of the problems of the latter which appear so difficult to solve, such as a 
form of representation which would prevent the advanced peoples of the 
West from being reduced to a small minority of a federal world congress and 
the problem of fitting non-democratic countries into a federal world system. 
For this reason and because of its carefully thought out argument and conclu- 
sions, it merits serious attention. 

LIVINGSTON HARTLEY 
Washington 


Arbitration in International Controversy. By Frances Kellor and Martin 
Demke. New York: Commission to Study the Organization of Peace and 
American Arbitration Association. Pp. ii,98. Index. This pamphlet, with 
a Foreword by Prof. James T. Shotwell, devotes itself for the most part to a dis- 
cussion of the controversies likely to demand solution between property- 
owners and merchants of differing countries following the termination of 
present conditions of war. It usefully urges the solving of such personal diffi- 
culties by organized arbitration. In a lesser degree the booklet pays atten- 
tion to what are to be regarded as disputes of a strictly international char- 
acter—demands taken up by one country on behalf of its nationals because 
of wrongful acts of the agents of another country and for which it is sought 
to hold the latter country responsible. 


Palo Alto 


JAcKSON H. RALSTON 


Victory Without Peace. By Roger Burlingame and Alden Stevens. New 
York: Harcourt Brace, 1944. Pp. 335. Bibliography. Index. $2.75. 
This is a new kind of book, and a very effective one. It is the story of the 
war won and the peace lost twenty-five years ago, told in semi-dramatic form 
yet with careful regard for historical accuracy. The principal characters 
involved in the great tragedy of 1918-1920 often speak in dialogue form, 
usually as their words have been recorded, but sometimes as the authors 
believe they would have spoken under the circumstances. The evidence 
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behind each incident is stated in detailed notes on each chapter at the end of 
the book. A great deal of research went into the preparation of the text and 
it reflects accurately the fateful drama which left us without peace. 

The story centers around the great figure of the time, Woodrow Wilson. 
It traces his conflict with Senator Lodge and other members of the Senate 
through to the bitter end, but with no trace of bitterness. The story begins 
in our period of neutrality and ends in the era of normalcy with Wilson’s last 
public and prophetic words. 

In between there is new evidence concerning the election of 1918, Wilson’s 
tremendous hold on the plain people of the world at that time, and a splendid 
account of his heroic appeal to the American people in 1919 which broke him 
physically. 

This is the main narrative, but by no means the whole book. The authors 
have made a real effort to portray the main events which were occurring in 
Europe. There is extended coverage of developments in Russia, very 
pertinent to the present and future, and the last chapter is largely devoted to 
a vivid glimpse of the new Czech republic—best state produced by the last 
war in Europe. 

The book is featured by some beautiful writing and by keen insight into 
the events of the time. It is seldom that two authors of different ages and 
backgrounds collaborate as fruitfully. The book is short. It will hold the 
average reader and repay the student of international affairs. Victory With- 
out Peace is a fine and timely contribution toward a fruitful end for the cur- 
rent war, the catastrophe that should never have been allowed to happen. 

D. F. FLEMING 
Vanderbilt University 


International Relief in Action, 1914-1948. By Hertha Kraus. Scottdale, 
Pa.: The Herald Press; 1944. Pp. viii, 248. Appendix. Index. $1.25. 
This is a unique book, a pioneering effort in the field of training for inter- 
national relief work. Itisa collection of fifty-seven cases of relief operations, 
representative of the various types of work done since 1914. Nearly all the 
cases dea! with the relief of civilian groups which have been exposed to the 
terrible ravages or aftermath of war. A few deal with work among prisoners 
of war. They cover the activities of thirty-nine agencies, both governmental 
and private. 

The cases are arranged in three broad categories of activity: I. Providing 
basic protection for large groups in dire circumstances; II. Building com- 
munity services; and III. Relocating displaced people. In the first cate- 
gory, the establishment of the Commission for Relief in Belgium in 1914 
is discussed as an example of provisioning an entire nation. Also discussed 
here is the creation of the neutral zone in Shanghai in 1938 to protect 
250,000 Chinese civilian refugees from the hostilities in that region. 

The second category contains forty cases illustrating the provision of food, 
clothing, shelter, health services, child care, work relief, education, rec- 
reation, and training of native leadership. The third category includes 
fourteen cases illustrating the provision of temporary havens for refugees, 
the repatriation of displaced people, transfer of populations and permanent 
resettlement of refugee groups. 

The book will be especially useful to those wishing to prepare for inter- 
national relief work. In fact, it was the lack of teaching materials in this 
field which prompted its publication. Each case is followed by a series of 
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excellent questions designed to point up the principle problems raised in the 
case. These questions are very thought-provoking, and a careful consid- 
eration of them will give a thorough insight into all aspects of foreign relief 
work. The Appendix contains a suggested outline for a semester course on 
the subject, a brief description of each of the thirty-nine principal relief 
organizations mentioned in the book, and an extensive and classified bib- 
liography. The author, who is Associate Professor of Social Economy and 
Social Research at Byrn Mawr College, has devoted her lifetime to the 
subject, and is at present on the staff of the UNRRA Training Center at 
the University of Maryland. 

ELton ATWATER 
District Training School, 
Laurel, Maryland 


El Problema de los Refugiados. By Gustavo Gutiérrez. Havana: 
Editorial Lex; 1944. Pp. 105. This pamphlet restates the message of a 
speech delivered by the author before refugees organisations in Havana 
and adds documents concerning the evolution of the refugee problem and 
the decisions of the uNRRA Council. Dr. Gutiérrez is the Cuban member 
of this Council and a member of the Cuban War Refugees Board. He was 
the Chairman of the Sub-Committee on the Politics of Assistance to Dis- 
placed Persons in the First Session of the Council in Atlantic City and is 
now Chairman of the Sub-Committee on Displaced Persons in the Western 
Hemisphere. 

His audience represented men who, united by the same fate, are refugees 
from Nazi-Fascism, comprising three main categories: nationals of the 
United Nations, stateless persons, and—finally—nationals of enemy and 
ex-enemy countries persecuted by their own Governments because of their 
race, religion or political creed. They were—many of them since 1933— 
accustomed to be the object of aggressive or protective actions, without any 
opportunity to influence the decisions by ‘‘due process of law”’ or through 
their own democratic vote. 

This human background is closely connected with the juridical aspect of 
the problem which forms the ultimate objective of the pamphlet: to show 
the first steps, taken internationally towards the restoration of the rights of 
man and human dignity, so gravely violated since 1933. 

Dr. Gutiérrez deals specifically with the interpretation of the Agreement 
establishing the United Nations Relief and Rehabilitation Administration, 
which was signed on November 9, 1943, by 44 Nations. He does so not 
primarily with a scientific but with a humanitarian purpose to make the 
greatness of this initiative clear to people who are dependent on its practical 
results. But he gives at the same time a highly illuminating illustration of 
the difficulties encountered in interpreting and handling this Agreement. 
The booklet is based on the results of the First Session of the Council in 
Atlantic City (November 10-December 1, 1943). 

It starts with a short survey of the whole scope of UNRRA’s activities 
(p. 16-28). The main topic is the examination of the refugees’ juridical 
situation. The author stresses the unrestricted authorization of the 
UNRRA to organize an all-embracing aid for refugees whatever their origin 
and wherever they may actually stay. But does this authorization imply 
an obligation? The author gives strong arguments for the opinion that the 
Administration has to include in its relief and rehabilitation all refugees 
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regardless of their nationality who had to leave their homes because of 
persecution of a racial, religious, or political character. 

It is of special value that the author illustrates his arguments through 
animated pictures of the deliberations within the decisive Committees 
(see pp. 39, 45, 69). In passing he touches on questions of specific juridical 
interest, such as the meaning of the preamble of the unrRA Agreement, 
the binding force of the ‘‘broad policies” to be taken from the Resolutions 
“adopted” and the Committees’ Reports ‘accepted’ by the uNRRA Coun- 
cil, and the real significance of the “‘priorities’’ in the repatriation and 
return of refugees. 

In the Second Session of the Council the author’s basic opinion was 
recognized as far as the refugees in Europe are concerned, whether they may 
be found in liberated, in enemy or in ex-enemy countries. Doubts subsist 
for refugees in territories never occupied by the enemy, especially in the 
Western Hemisphere. The Committee on Displaced Persons still has here 
to convert the high spirited impulse which created the UNRRa into inter- 
national justice in action. 

HERBERT Dorn 
Havana 


War Through the Ages. By Lynn Montross. New York: Harper; 1944. 
Pp. xiv, 941. Tables. Index. $5. The mechanics of war—strategy, 
tactics, weapons, morale, and leadership—as evolved down the centuries 
from the Battle of Marathon in 490 B.C. to June, 1944, is the theme of Mr. 
Montross’ book. This study course in the history of organized violence 
is intended primarily for the layman and civilian who is now a chief ob- 
jective of war. Itshould also help armchair strategists, war correspondents, 
and military commentators to acquire a certain historical perspective of 
their subject. 

Mr. Montross bestows impartial admiration on all the great practitioners 
and theoreticians of ‘‘the art of war,’”’ among them Hannibal, Napoleon, 
Clausewitz, and Mahan. He is a careful chronicler of the development of 
infantry techniques, projectiles, and mechanized warfare. Performance, in 
terms of effective destruction of human beings and of the products of human 
labor, is explained and analyzed against the background of historic battles 
in seemingly endless and depressing array. 

That the civilian is the ultimate victim of today’s total wars is by far the 
most significant lesson of the book although easily missed in the nearly 
thousand pages of closely printed military data. Perhaps if Mr. Montross 
had less over-all respect for war as a science and for its practitioners as 
scientists he would be less inclined to accept as inevitable the unfolding 
of future chapters in this seemingly perpetual catalogue of mankind’s 
organized efforts to destroy itself. In this connection it is interesting to 
compare this example of a civilian writer’s acceptance of the inevitability 
of war with the passionate plea and program of a current practitioner of one 
branch of warfare, Air Marshal William A. Bishop, who, in his book Winged 
Peace, urges world government to prevent war and says: “ . . . that body 
must not merely control intercontinental and international flight—it should 
direct and operate it’”’ (author’s italics). 

Mr. Montross has combed the bulk of ancient and modern writings on war, 
drawing on numerous familiar and some—to the layman—unfamiliar 
sources. It is therefore surprising to find no reference to Jean de Bloch’s 
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monumental work The War of the Future in its Technical, Economic and Po- 
litical Relations, published in 1897, in which the true nature of modern war 
as a total disorganizer of society was predicted. Perhaps the works of men 
like Bloch and Bishop were purposely by-passed since the authors are not 
merely theorists or war practitioners but also fervent advocates of the 
abolition of the profession based on their conviction that under modern 
conditions not peace but war is becoming utopistic. 
EpitH WYNNER 

New York City 


An Intelligent American’s Guide to the Peace. Edited by Sumner Welles. 
New York: The Dryden Press; 1945. Maps. Index. Pp. vi, 370. $3.75. 
Those who expect from the title ‘‘An Intelligent American’s Guide to the 
Peace”’ to find a peace plan will be surprised for the former Under Secretary 
of State, Sumner Welles, is the editor of a compendium of what every 
intelligent American should know about the nations in order to understand 
the issues involved in a world peace. 

In a brief introduction to this compact encyclopedic volume, Mr. Welles 
expounds the thesis that the American people are at the historical cross roads, 
one way leading to ultimate disaster and the other to national safety. With 
isolation no longer a tenable way out and every family in this country 
directly affected by the decisions that must be made, there are two objectives 
to be sought. The Government should keep the people informed on ‘“‘every 
aspect of the negotiations undertaken with foreign governments concerning 
the peace settlements envisaged’? and ‘“‘every feature of the discussion 
leading to the creation of an organized society.”” The second objective is to 
get the citizens to “‘study and discuss these grave problems” in order that 
they ‘“‘be in a position to make a wisely reasoned choice when the time 
comes for their voice to be heard.”” Mr. Welles believes that this book “ will 
facilitate the endeavor of the average citizen to obtain at this critical 
moment some of the basic and factual information which he will require in 
order to understand the major problem,this country faces.”’ 

To compress the basic geographic, ethnographic, economic, and historical 
(1914-1944) data and outline the stakes in the peace for eighty countries in an 
average of about four and a half pages to the country is no easy assignment. 
Any expert in the subject matter of the several topics covered for each 
country will find omissions or inclusions which he would not make. But this 
book is not an offering to the experts so the degree of success should be 
measured in terms of the reasonableness of the presentation for those who 
either have not had the opportunities of specialized study in foreign affairs 
or who have let their college-gained knowledge become hazy and so need a 
refresher course. 

To one who approached the subject of world politics from the economics 
and geography side of the campus, the historical presentation appears to be 
stressed more than the land, the people, and the economics of the country, 
but is must be admitted that the history of the past thirty years, with all its 
movement and dramatic leaders, is to most people a more fascinating route to 
knowledge than the facts on the earth, its races and economics. ‘The fifty 
maps included are newspaper maps. They are not a concession to political 
geographers who would have used more elaborate material but they are 
simplified and easily understood pictures among the best of their kind. 

The Guide to the Peace is not scholarly; it is not documented; it is not 
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exhaustive; it is not the last word and Mr. Welles makes no such claims for it. 
It should, however, be an effective guide and stabilizer when one is con- 
sidering radio broadcasts, and newspaper, and magazine statements on 
world politics. The authors and the editor should be especially commended 
for the reportorial style that not only makes for easy reading but tempts one 
to read further. This contribution of Mr. Welles toward an enlightened 
citizenry merits serious consideration. 
JoHN W. Frey 

Washington 


Re-Educating Germany. By Werner Richter. Chicago: University of 
Chicago Press; 1945. Pp. xxvi, 227. Index. $3.50. Dr. Werner Richter, 
formerly Under-Secretary in charge of higher education in the Prussian 
Ministry of Education and at present professor of philosophy at Elmhirst 
College, Illinois, has undertaken in this book to discuss one of the most 
perplexing problems that face the post-war world, the reéducation of 
Germany. In the last sentence of the book Dr. Richter concludes that 
“The way of purification lies ahead; but it must lead to a European com- 
munity in which freedom, equality, and brotherhood inspire and control 
nations.”” And yet on the same page he pleads for a better understanding of 
“‘a nation that for twelve hundred years of cultural tradition has enriched the 
world” and is inclined to forget that the same nation has brought de- 
struction to the world and herself by surrendering that tradition for the past 
hundred years. ‘‘I myself,’ he writes, ‘learned Bernhardi’s name for the 
first time during the war and from the foreign press”’; perhaps this may be 
accounted for by the fact that the Bernhardi and other similar ideas had 
become so ingrained in German mentality that their origin was never 
questioned. The purification that Dr. Richter hopes for must be of a 
mentality which both antedated and paved the way for Hitlerism, and to 
which he himself refers as ‘‘The Germany of arms and aggression, dreaming 
of a racial superhumanity.”’ 

Because the Germans have proved their political incompetence Dr. Richter 
urges that her rebirth must be through the development of a new cultural 
outlook within a European cultural ideal. To this end he recommends ‘‘the 
establishment of a new and independent body, a kind of world church, 
analogous to the World Council of Churches, the creation of a European 
cultural conscience with its own responsibility for the development of a 
European sense of culture and community and with sufficient authority to 
carry out its work.” It is extremely difficult to understand what this means, 
since the author rejects the idea of ‘‘foreign teachers’? (and presumably 
foreign teaching) for the reéducation of Germany. ‘The idea of an authority 
to undertake the creation and molding of culture is somewhat unrealistic. 
The explanation of the recommendation is found elsewhere in the book. 
German culture is to be saved as a part of the European sense of culture, 
for ‘“‘a complete annihilation of Germany would, as we have said, bring 
Russia to the Rhine. . . . If Russia were to join hands with the West over 
the corpse of Germany, the joy in this achievement would be certain to cool 
with each succeeding month; for the vacuum created thereby could only 
increase the possibilities of friction.” 

Such an argument is much too naive and has been used by others who can 
hardly be claimed to have the warm sympathy for rebuilding Germany on the 
basis of the new ideal for German education discussed by Dr. Richter. 
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That rebuilding must come from within Germany and, since Dr. Richter’s 
assertion that Naziism has not commanded the loyal support of all Germans 
is not supported by any evidence, the time for that rebuilding has not yet 
arrived. ‘‘School reforms,” says Dr. Richter, “are always the expression of 
the aspirations of an epoch; they manifest a dissent from the past, from what 
seems to have outlived itself, and a confidence in a better future.’”’” When 
that, confidence will be restored depends upon so many imponderables that 
discussion of the reéducation of Germany must remain an interesting ac- 
ademic speculation, such as Dr. Richter has presented. 

I. L. KANDEL 
Teachers College 
Columbia University 


The Real Soviet Russia. By David J. Dallin. Translated by Joseph 
Shaplen. New Haven: Yale University Press, 1944. Pp. 256. $3.50. In 
his analysis of ‘‘The Real Soviet Russia’? Mr. Dallin concludes that ‘‘the 
whole world will be grateful to Russia for her help and her sacrifices in this war. 
But the Russia of the future will have no reason to be thankful to the Soviet 
Government of to-day for its specific methods of waging war and for its war- 
time foreign policy” (p. 249). 

Unlike the author’s preceding works, ‘‘Soviet Russia’s Foreign Policy. 
1939-1942” and ‘‘ Russia and Post-War Europe,”’ this book is less detached 
and not so meticulously documented. To be sure, Chapters VI, VII, and 
VIII, dealing with the new social structure and the new upper classes and 
their impact on the domestic economy and Russia’s foreign policy are reveal- 
ing and significant, but not entirely convincing. The latter is probably due 
to the fact that the author does not cite specifically the sources whence come 
his facts and figures; hence the cogency of the arguments and his keen analy- 
sis suffer correspondingly. 

Likewise the chapter on ‘“‘ Forced Labor’”’ is perhaps the most startling part 
of the book. According to Mr. Dallin the class of forced labor is as essential 
to Soviet economy as are the free workers, collectivized peasants, and state 
employees. ‘‘Without the armies of forced labor the state economy could 
not have attained the effectiveness which it had reached at the beginning of 
thewar. Without them the army could not have been supplied. The social- 
economic system cannot exist without forced labor” (p. 202). It is difficult 
to accept at face value such conclusions because the author does not authen- 
ticate his sources of information. Conversely one cannot challenge the 
veracity of his facts and figures since the author is generally regarded as a 
genuine historian whose intellectual integrity is beyond reproach. This 
chapter is replete with quotations from escaped political prisoners to the 
effect that the number of inmates in Soviet concentration camps approxi- 
mates fifteen million, if not more. The author assures the reader that 
“material at our disposal makes it possible to draw a picture of the condi- 
tions under which the class of forced labor lives. . . . The penal labor camps 
are places of the greatest moral degradation: prostitution, thievery, swindles 
mark this struggle for existence” (p. 208). 

In this book Mr. Dallin has tried to show the workings of the purge action 
of the government, of the secret police, of the Army, of the Party within the 

arty of peasants and workers; all of which presents a picture different from 
that ordinarily presented to the outside world. Yes, a great deal has 
changed in Russia during the past quarter of a century. But the Govern- 
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ment has never abandoned the two basic principles: state economy and the 
strong totalitarian political regime. Moreover, the author hastens to say 
that Russia’s misfortune consists in the firmness with which these two princi- 
ples have been retained, in the lack of realism and refusal to compromise in 
this respect. 

In the introductory chapter entitled ‘‘ Klyukva”’ (a cranberry plant used 
in the manufacture of a popular beverage) the author illustrates quite ef- 
fectively the kind of ridiculous misinformation about the Soviet Union that 
has gained currency in high political and journalistic circles in the United 
States. And, as far as Soviet-American relations are concerned, Mr. Dallin 
contends that in Russia foreign and internal policies are more closely allied 
than in any other country. Only by studying the general concepts dominat- 
ing Soviet activity at home, the established social relations, and the direction 
of internal political development, is it possible to comprehend and to foresee 
the evolution of Soviet foreign policy and to avoid the naive and dangerous 
mistakes so frequent during the past decade. 

Similarly the “‘Internationale”’ (‘‘ Arise, ye prisoners of starvation’’) was 
abolished as the official anthem in favor of the new neutral national hymn 
(‘Great Russia has ceménted forever the inviolate union of free republics. 
. . . We will lead the Fatherland to glory’’). But the old anthem was 
reserved expressis verbis for use by the party. Both anthems are used. 
One contained the seeds of nationalism, the other the traditions of Com- 
munism. Both anthems live peacefully side by side, but not without secret 
hostility. Hence the author issues a warning that both anthems are prepar- 
ing for the moment when they will enter into open conflict. 

CHARLES PRINCE 


Washington 


The Ukraine: A Submerged Nation. By William Henry Chamberlin. 
New York: Macmillan; 1944. Pp. viii,91. Index. $1.75. Mr. Chamber- 
lin’s latest volume is a succinct and eminently readable account of the 
historical vicissitudes of the Ukrainians, ‘‘the most numerous people in 
Europe without a sovereign organization.’”’ Within the restricted space of 
seven brief chapters Mr. Chamberlin succeeds in unfolding a telling picture 
of the political, social, economic, and cultural evolution of Ukraine from the 
earliest days to 1944. The author is fully familiar with Ukrainian history 
and displays keen insight into the mind and tradition of the unhappy 
borderland over the possession of which its two stronger Slavic neighbors— 
Russia and Poland—had fought for centuries. Mr. Chamberlin is a partisan 
of neither Russia nor Poland. He points out that the Soviet Government, 
reversing the policy of its predecessor, proclaimed the principle of racial and 
cultural equality for the peoples of the U.S.S.R. but at the same time denied 
them all political or economic freedom.. “It may .. . be affirmed with 
reasonable certainty,” writes Mr. Chamberlin, “that far more Ukrainians 
suffered for political reasons under the Soviet rule than under the Tsarist 
régime.” Poland, on the other hand, proceeded to stamp out all traces of 
Ukrainian nationalism. The author believes, nevertheless, that there was 
at no time in the Polish Ukraine ‘‘a catastrophe comparable with the 
famine in Soviet Ukraine in 1932-33. Nor did the Polish ‘pacification’ of the 
Ukrainian regions, brutal and revolting as it was, break up and destroy 80 
many human existences as the liquidation of the kulaks on the other side 
of the border.” Mr. Chamberlin sees little hope for the Ukraine unless 
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genuine democracy is established in the Soviet Union. ‘‘What are the 
future prospects for Ukrainian freedom?” he asks. ‘‘This question is 
closely bound up with a larger issue: whether the evolution in that part of 
the world will be toward liberty, self-determination, and peace, or whether a 
despotic militarist dictatorship, with power centered in Moscow, will prove 
in the future as great a danger to the freedom of small nations and to the 
peace and stability of Europe as Nazi Germany was in the past.” 
MIcHAEL T. FLORINSKY 

Columbia University 


China among the Powers. By David Nelson Rowe. New York: Harcourt, 
Brace, 1945. Pp. x, 205. Maps. Index. $2.00. The third paragraph 
of this work classifies China as ‘‘one of the Great Powers,” to which state- 
ment many will take exception and to which the author himself makes ex- 
ception on page 19, acknowledging “‘the absolute necessity for foreign aid in 
finally freeing her territories’? and on page 20 by stating that “militarily 
she cannot at present by any definition be termed a “Great Power.” 
There is little that is new in this small volume; its contribution consists of 
compactness and compression of material into chapters on ‘‘ Manpower,” 
“Military Power,” ‘‘ Agriculture,” ‘Problems of Industrial Development,”’ 
“Raw Materials,’ ‘‘Transport and Communications,” ‘‘Government and 
Social Organization,” and “‘Organization of Peace in the Far East.”’ 

It is stated that China sacrificed her best troops at Shanghai in 1932, con- 
tinues to be inadequately equipped, and prefers defensive to offensive tactics. 
Among her handicaps is lack of discipline in life, which also impairs Chinese 
capacity for mechanical training to supplant handicraft and individualism 
in production. The need to break down the prejudice against working with 
the hands which generally arises among those receiving advanced training is 
suggested. Organization for long-range peace in the Orient as proposed 
strangely omits any reference to the basic need for the channeling of Japanese 
thinking in new directions, without which none of the more superficial reme- 
dies can be effective. 

The book is well written, in clear and penetrating style, from a wide range 
of consulted material cited in footnotes (which would be more conveniently 
“footed” on each page instead of collected at the end of the book). Gen- 
erally sound conclusions are supported by well-chosen factual illustrations 
and examples. 

W. Leon GopsHALL 


Miami University 
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